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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Ms Vanessa Claxton was originally employed by Miwie Stephens trading as Quick Print
Typing Services to work Monday, Wednesday, Thursatay Friday from 8.45am to 5.15pm. Her
hourly rate was $16.00 per hour.

[2] On 4 August 2004 Ms Stephens entered into a camditisale and purchase agreement for
the business with Mr Gary Paltridge and Ms Gilligrr with an agreed settlement date of 1
September 2004.

[3] It was common ground that Ms Stephens advisedadflthat the business was subject to a
conditional sale and purchase agreement and thatetv employer wished to continue the
employment of all staff.

[4] During August 2004 Ms Kerr met with the employe&®auick Print, including Ms
Claxton, and confirmed her intention to carry oa émployment of all employees of Quick Print.
Ms Kerr says she made it clear to all employeeisttiey needed to be in the employ of Ms

Stephens as at the take over date.



[5] Ms Claxton walked away from her employment with $tephens without providing any
notice, prior to 1 September 2004. The sale amdhase agreement became unconditional and the

business was transferred to Mr Paltridge and Ms &erl September 2004.

[6] As a result of not being employed as at take oag,dVis Claxton was not employed by

Ms Kerr. Ms Claxton says she has been dismisseédhat the dismissal was unjustified.

[7] Ms Kerr says she never had an employment relatipreith Ms Claxton and therefore

there was no dismissal.

[8] The issues for this determination are:

1. Was there an employment relationship?
2. Ifthe answer to 1 is yes, was there a dismissal?
3. If there was a dismissal was it carried out inindad reasonable manner?

Was there an employment relationship?

[9] The definition of employee in the Employment Relat Act 2000 includes a person
intending to work and who has been offered and@edenork gections 6(b)(ii) and)5

[10] It is common ground that Ms Kerr met with Ms Claxi@nd another employee, Ms
Monique Clark on 18 August 2004. Ms Kerr discustexdpurchase of the business and her
intention to keep all staff on and into the newibess after the take over date. At this meeting Ms
Clark advised Ms Kerr that if the sale went ahdsmhtshe would not stay. Ms Claxton told Ms
Kerr at the meeting that she intended to stay ahveaork for her.

[11] On 19 August 2004 Ms Kerr met again with Ms Claxamal this time the meeting was
also attended by Ms Louise Roper. Ms Roper isesalbloyed and provided contracted services to
Ms Stephens. Ms Claxton says that at the me&tm#err confirmed that staff would work the
same hours and be paid the same rate of pay. &addlsays that this discussion constituted an

offer and acceptance of employment.

[12] Ms Kerr confirmed that she discussed with both Nex@n and Ms Roper that they would
be employed on the same hours and rate of payegsthirently had but that it was a general
discussion only and no specific hours or rates wieseussed. Ms Kerr says she made it clear to

both Ms Roper and Ms Claxton that employment wehwas conditional on them being employed



3
by Ms Stephens as at the date of settlement. Msafs arranged to meet with each person

individually to discuss their individual contract@mrangements.

[13] On 20 August 2004 Ms Claxton’s pay was not depdsiieo her bank account. As a result
of this and her view that she could no longer wawith Ms Stephens, Ms Claxton left her

employment without notice to Ms Stephens.

[14] On that same day Ms Kerr was meeting with Ms Repeliscuss the terms of the contract
between Ms Kerr’'s new business and Ms Roper. MstGh contacted Ms Kerr by cell phone and
advised her that she [Ms Claxton] had just walketdom Ms Stephens. Ms Kerr asked Ms Claxton
to call her back later that afternoon as she walseanmiddle of a meeting. Ms Claxton was aware
Ms Kerr was meeting with Ms Roper as Ms Claxton baginally tried to contact Ms Kerr through

ringing Ms Roper’s cell phone.

[15] Ms Claxton called back later that afternoon as ested. The discussion during that
telephone conversation is disputed. Ms Claxtos $4y Kerr was not concerned about her leaving
her employment with Ms Stephens and that it wowldaffect her employment come 1 September.
Ms Kerr says that she did express concern abowaking off the job without notice and told Ms

Claxton that she would have to attend an interview.

[16] | am satisfied that it is more likely than not tivg Kerr did express her concerns about
Ms Claxton leaving her employment without notideam also satisfied that it is more likely than
not that Ms Claxton was told she would have tomati@n interview if she wanted to work for Ms

Kerr.

[17] At the time Ms Claxton left her job with Ms Stepleham satisfied that Ms Kerr had
made it clear to all employees that any offersmplyment would be conditional on those
employees remaining in employment with Ms Steplaenat 1 September 2004. | am also satisfied
that Ms Kerr had not made an offer of employmen¥igoClaxton which had the ability of being
accepted. What had occurred during the discussinrd® August was of a general nature and did
not consititute a specific offer of employment tg Klaxton. | am supported in that conclusion by
Ms Claxton’s evidence that she and Ms Kerr hadnged to meet at 5.30pm on 23 August 2004 to
discuss the details of her employment agreemehits arrangement is consistent with the
arrangements made with other employees includingrbiser who met with Ms Kerr over lunch on
20 August 2004 to discuss the details of their @mtial arrangements.
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[18] Ms Claxton attended a meeting with Ms Kerr and MitiRige at their home on 25 August
2004. At the outset of that meeting Ms Claxtoniseld Ms Kerr that she had sought legal advice
and that she shouldn’t have to reapply for hefgetause an offer had already been made and
accepted by her [Ms Claxton]. Ms Kerr says thatghrpose of the meeting was to interview Ms
Claxton. The meeting ended abruptly when Ms Clakdt. Given that Ms Claxton had sought
legal advice regarding her situation, | am satisfleat the purpose of the meeting was clear that it
was to interview Ms Claxton as a suitable candiflat@employment. Ms Kerr decided that Ms

Claxton was not a suitable candidate and advisedftis decision on 27 August 2004.

[19] | find there was no concluded employment agreeretween the parties as there was no
offer capable of acceptance. If | am wrong abbat,tl am satisfied that any agreement was
conditional on Ms Claxton remaining in her employrmeith Ms Stephens until 1 September 2004.
That issue was critical to the conclusion of anypkryment agreement between the parties. Ms
Claxton failed to meet that condition when she heft employment with Ms Stephens without
notice on 20 August 2004.

Ms Claxton was not in an employment relationship with MsKerr and therefore does not have
a personal grievance.

Costs

[20] As the respondent was unrepresented | shall notakéng an order for costs.

Vicki Campbell
Member of Employment Relations Authority



