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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Shane Clarke, claims that he u@gsistifiably suspended
and dismissed by the respondent, Air New Zealande seeks reinstatement,

monetary compensation and costs.

[2] Air NZ considers that Mr Clarke had to be suspenaied later dismissed for
serious misconduct, namely making comments abduogibg a gun into company
premises to deal with a work-related issue. Itdset® be clear from the outset that
Mr Clarke never did bring a gun into company presisor, | accept, did he ever
intend to do so. Neither was that what he was idsgd for.

[3] The issues for determination are:

. Was Mr Clarke unjustifiably disadvantaged becaddbesuspension;
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. Was Mr Clarke unjustifiably dismissed; and

. If either unjustifiably disadvantage or unjustifiabdismissed, what

remedies, if any, should be awarded to Mr Clarke?
Factual discussion

[4] Mr Clarke was a loader working at Wellington Intational Airport, a
position he had held for 10 years. Aircraft loadsuch as Mr Clarke work airside,
which means having a security clearance, becagsewbrk in a security-controlled
area. Even the offices and smoko room (known @aféady Room), were airside and

therefore in a secure area.

[5] On 23 June 2010, a ramp services worker expressecem to Ms Tania
Budney (Ramp Services Manager) about how the raampirig coordinator had been
treated by Mr Clarke the day before. Ms Budneyntepoke to the ramp training
coordinator, who explained her interactions with Gdarke the day before. She also
informed Ms Budney that the on the job trainer ks indicated that he had had an
altercation with Mr Clarke earlier the same day.

[6] Ms Budney, who was responsible for loaders, amowgsér things, then

arranged for both the ramp training coordinator #nrelon the job trainer to give her
written statements, which were provided that délge on the job trainer noted that he
did have concerns about Mr Clarke’s behaviour, ngptihat Mr Clarke was upset
about the newly introduced operator approval cawdsch had been implemented
without any consultation. (These cards set outtvithactions a loader was authorised
to undertake, and Mr Clarke was very upset thataid failed to include a number of
tasks in which he was trained and competent). dinehe job trainer's statement

stated:

Shane became hostile and said perhaps | shouldj lmia gun.

| have had more time to think about this and noalise he was very

angry.
[7] The ramp training coordinator’s written statemesttarded an altercation with
Mr Clarke later in the day over the introductiontbé new cards, and that they had
disagreed over whether he was fully trained for sahthe jobs. According to the

training coordinator, Mr Clarke’s response to thggestion that he could take matters
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up with his team manager was that he would notibudsing it with him or the ramp
manager. According to the training coordinator, ®liarke stated words to the effect
that“they don’t care” and then as he walked away he said:

..."they will worry when | bring a gun to work”. lah't think this
was pointed at anyone in particular; | think heasvery upset and
angry man and needs some assistance. | get thessipn he feels
undervalued and this has been building for some tiimere may also
be issues outside of work contributing to his eissr...

[8] As a result of these allegations, Ms Budney, atlkmg advice, felt that she

had no choice but to notify the Police, who saiat tihhey would deal with Mr Clarke

directly. It was also decided to suspend Mr Clarkbo was on two days’ leave.
Mr Clarke first became aware of these issues wioatacted by Police, who told him
that he was not to return to work. He subsequeetigived a letter from Ms Budney
stating that Air NZ was going to undertake a falestigation and that he would be
stood down from work on pay. He would not be dblenter the workplace. He was

offered the use of the employee assistance progeamm
[9] The parties’ collective employment agreement states

In circumstances where the disciplinary inquiryatels to possible
misconduct by an employee, while no decisions ahdoneed for
disciplinary action will be made until the inquiig completed; the
employer and the employee agree that in approprigases an
employee can be suspended on pay to allow for adequ
investigation of alleged misconduct.

[10] Air NZ did not pursue its investigation promptlythe major reasons for this
were that Ms Budney was transferred to Auckland @&ne investigation was

transferred to Mr Kevin Williams, the passengevmes manager, and Air NZ had to
interview a number of potential witnesses to the tenversations. During that time,
Air NZ had been told by the Police that Mr Clarkedhbeen spoken to twice. The
Police documentation states:

Both times Mr Clarke appeared very remorseful figr dctions and
understood why his comments were being treatedrsausly, he also
stated he had no intentions of carrying out su¢hraat and that the
comments were made in anger.

As a result of our conversations | have concludelicB involvement
in the matter by formallywarning Mr Clarke for his threatening
comments.
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[11] During this period, Ms Budney and then Mr Willianhsid interviewed a

number of staff who may have overheard the contiersa | accept that it made
reasonable efforts, by calling several times, totact a worker who was present at

one of the conversations, but he was unable t@btacted.

[12] Part of Mr Clarke’s security clearance involved hiattending security
briefings. One training session he had attendg@aa or two previously was on
airline operations and safety. One of the PowerPpresentations dealt with
“recognition and procedures regarding: bombs, weagp@nd other explosives”A
poster, which Mr Clarke admitted was shown promilyerirport side rather than
airside, referred to jokes about security beingetakeriously and that the Police
would be informed. The training also statédr NZ has azero tolerance towards
bombs or weapon claims (even if they are said @ska). If you receive a threat,

alert your supervisor immediately”

[13] Mr Williams’ letter of 13 July provided Mr Clarkeithh a copy of Air NZ's
reports and notes from interviews with witnessés.meeting was set for 15 July,

which in fact took place on 22 July.

[14] The interview notes collected before the disciplnaeeting showed the
following. The ramp training coordinator did natef personally threatened, but
stated that Mr Clarke was really angry. She alstechthat after Mr Clarke made his
comment about the gun he went and sat in the cdooding into space and not
conversing with anyone. She stated that she didthiok matters were quite so
serious until she spoke to the on the job traimérp had had a similar experience.
She also stated that she was still concerned faClsltke’s wellbeing.

[15] The on the job trainer stated that at the timedwdd not tell if Mr Clarke was
being serious, even though he was angry and uasétthat he himself had made a

joke about Mr Clarke’s comments.

[16] A witness to the second incident stated that Mrik&avas getting quite angry
and raising his voice, which was unusual. He ¢wgrd Mr Clarke say that he would

go home and get something, not what that somethasy

[17] Another witness to the second incident said thaCldrke was angry and was
swearing (which he did not normally do) and thatwees heard to sayym going to

get a gun and shootbut he did not hear if anyone was referred to.
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[18] Another witness, a friend of Mr Clarke’s, stateatthhe was just venting his
frustration and it was out of character for himblow his stack He confirmed in
evidence that he heard a mention of the word sloatywas unclear whether or not it
was stated, as quoted by Air NZ in its notes, tiethad heard Mr Clarke sayll

come back with a gun and shoot you all”

[19] Another witness to the second incident could nat lenhat was said, but noted

that Mr Clarke was aggressive and very upset arsgdswearing.

[20] Mr Clarke attended the meeting on 22 July with umgon organiser. At the
meeting, Mr Clarke was given an opportunity to gineversion of events. Mr Clarke
accepted being frustrated because of the new chedsg brought in without
consultation and his lack of certification for anmber of tasks. After not being given

any proper explanation over that he:

.. made a comment out of frustration and to lightes mood that
“maybe a shooting spree would sort it all out”.

This brought a round of laughter from all in attemte and a reply
from [the on the job trainer] of “I'll make sure i far away when
you do” followed by laughter. “I'll make sure I'mn my RDA when
it happens”.

[21] In respect of the second incident, Mr Clarke staited the lack of certification
on many tasks was raised with the ramp trainingdioator, who told him she would
not need them as he would not be doing them, ael dlat of frustration Mr Clarke
noted that that was all he had to show for givingMZ ten years of his life. He was
then asked to calm down and look at the noticedbemovided to all staff (which
explained the full reasoning behind the issuinthefcards and how any issues with it
would be dealt). Mr Clarke accepted that he becewes more frustrated and, as he

turned to leave, stated:

This is bullshit, | may as well just go get a guna &low my head off.

[22] Mr Clarke was then told to go and see his managbng he described as

useless.

[23] In answer to questions, Mr Clarke made it cleat tha comment during the
first incident broke the mood, that it was trea#sda joke and people were very calm.
Mr Clarke admitted to being more frustrated durihg second incident and that his

voice was raised, but that he was not yelling a& thmp training coordinator
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personally. He accepted that his words were retitiht ones to use, but that he was
just frustrated at having qualifications that herkedl hard to get being taken away
from him. He also noted that people swear alltthee at the ramp, but he hardly

swore at all. It also was noted that this was donest and not in a public area.

[24] At the end of the meeting, Mr Clarke apologised drat he had done. He
had no idea matters would get this far and had wdudt he said just to blow off
steam. As a result of the meeting, Air NZ decidedinterview two other staff

members and reinterview the on the job trainer.

[25] The on the job trainer made it clear that Mr Clankes not happy and that he
had said perhaps he should bring in a gun, to wiiehrainer repliedmake sure you
do it on my day off” The trainer accepted that he did not take Mrkélaeriously at
the time, and that he had heard this sort of thiefpre from ramp workers, who do

get upset from time to time.

[26] One new witness did not hear any reference to galttspugh he noted that
Mr Clarke was more aggressive than during the if@tent.

[27] Another new witness to the second incident did medr anything about a
firearm either, although he stated that Mr Clarkes\swearing and was animated, but

not in a heated way.

[28] Mr Clarke was provided with the notes of those ¢hneterviews and was
called to another disciplinary meeting, which watdhon 18 August with the same

participants.

[29] Mr Clarke and the union organiser confirmed Air NZiotes, which | have
utilised above, together with the union organisecses, to ascertain what happened

at that meeting.

[30] It was put to Mr Clarke at the second meeting Heatvas angry and frustrated
during the first incident, but he denied that. &®epted, however, that he was
frustrated in the second incident. His commentthenfirst incident were seen as a
mood breaker. Although he accepted that he wastUfgsmade it clear that he was
never going to do what he said. He accepted tta¢rments about guns are not
acceptable in the airline industry, but noted thatwas frustrated and blowing off
steam. He maintained his assertion that what Heshal in the second incident was
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that he“may as well get a gun and shoot my head ,offting that he did not have

access to a gun anyway.

[31] The union organiser made it clear that while Mrrigarealised he should not
have said what he did, that similar comments haghbwade before on the ramp,
which is a robust environment. It was made clbat Mr Clarke had no intention of
bringing a firearm to work, or blowing his head.oft was also noted that Mr Clarke
was hugely apologetic, and regretted what he hail séich was solely due to

frustration.

[32] The meeting was then adjourned for a final meetin® September. At that
meeting, Mr Clarke was provided with a copy of AiZ’s findings. Those findings
traversed the allegations and the company’s inyastin process. The findings in
respect of the first incident were that Mr Clarkaswrustrated, the conversation was
not heated and that there were some joking comnmmate. There was, however,
reference to a shooting rampage and that was mbtséghten the mood, rather out
of frustration. Air NZ did accept, however, thatr Mlarke’s comments were not

taken seriously at the time.

[33] Over the second incident, it was found that Mr Kdawas very angry, upset
and frustrated. There was a common theme of hitingea gun to deal with a work-
related issue. This was found to be not a jok&lia€larke was very angry and upset
at the time. It was noted that only one persoremthan Mr Clarke had raised the
issue of similar comments being made in the pasdtiiat Air NZ was not aware of

them and there had never been any previous congpout them.

[34] Air NZ took into consideration Mr Clarke’s 10 yeasEgood service, that he
acted out of character and that Air NZ appreciated the lack of communication
about the new card system had led to his frustratiblowever, it was found that
Mr Clarke’s comments were highly inappropriate the work environment, as he
himself had confirmed. The high safety and segusiandards required in the
aviation industry was also noted, as was that camtsnén the workplace about
firearms, particularly associated with anger andisthation, are completely
unacceptable. Air NZ considered that Mr Clarke ldooe very aware of the high
level of sensitivity around security in the airlieavironment and that he had been
trained about such issues. It was also notedatmatr staff did not agree with what

was on their cards, but they did not react in trae way.
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[35] It was therefore considered that the comments uiwgla gun, arising out of
frustration and anger, were made in the form dfradt in response to a work-related

issue, which constituted serious misconduct.

[36] Mr Clarke was then given time to make a responsavas submitted on his
behalf that the finding be that of misconduct rativan serious misconduct, because
of the lack of communication about the new cardesys that Mr Clarke’s behaviour
was out of character, that there is a culture enltiading area of such comments, that
Mr Clarke did not threaten anyone else, that he h@s blemish-free years
employment, that nobody believed he would enactt\Wigahad said, and that the
threat was only to himself. Mr Clarke also notedtthe had, through EAP, found
better ways to deal with frustration and stresat e was hugely remorseful and was

willing to apologise to all parties in writing.

[37] Air NZ felt that there was essentially no new imi@tion provided in the
submission, as all the matters raised had already baken into account. It therefore
determined that, because of the serious misconduechmary dismissal was the

appropriate outcome.

[38] Despite the union subsequently obtaining over atestents from co-workers,
who stated that there were often inappropriate centsnand jokes made in the
workplace, Air NZ did not change its position. Tperties have since been unable to
resolve matters through mediation and so it theeefalls to the Authority to make a

determination.
Deter mination

[39] Though not ideal, | am satisfied that how Air NZteat in suspending Mr

Clarke was how a fair and reasonable employer whalce acted and what it would
have done in all the circumstances at the timee ddllective employment agreement
does not require consultation prior to suspensiéuen in the absence of contractual
agreement on the matter, consultation is not requim all circumstances. Safety of

staff and the public may clearly be one exception.

[40] In this case, a complaint had been made about Bhk€k conduct of a very
serious nature. There was a possibility, evenghan hindsight it was proven to be
without foundation, of Mr Clarke acting on his tate at work, which was clearly

sufficient (given international aviation and worapé experience) to mean that
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prompt action was required, particularly when Mai®e was on two rostered days

off. The Police’s involvement was sufficient testiny of that.

[41] While | agree that the suspension was longer tdealj | accept Air NZ's
explanations for the delays, given the difficultydontacting a number of withesses
and the shift of Ms Budney to Auckland and her aepment in the investigation
process by Mr Williams. It is also relevant thasgension was on pay and allowed
Mr Clarke time to gather information in supporthié defence of the allegations.

[42] Given the seriousness of the allegations, suspengas clearly appropriate,
as staff and public safety must be given priorégd therefore | determine that the

suspension was justified.

[43] | also accept that how Air NZ acted over the predésit led to the dismissal
of Mr Clarke was what a fair and reasonable employeuld have done in all the
circumstances at the time. Mr Clarke was giverradlvant documentation. He was
invited to three meetings, during which he was gian opportunity not only to
explain his conduct, but also to make submissianthe validity of Air NZ's findings

and submissions on what penalty ought to be impoaddm.

[44] Having heard from the witness who questioned tlaracy of the notes of his
statement, | do not accept that there has beennatgrial failing by Air NZ to
accurately record it. | also accept that it wassaomable, given the number of people
Air NZ spoke to, that it did not make more effart gpeak to one potential witness,
who did not respond to several phone calls to hifilhe reasonable assumption to
make in these circumstances was that the potewiimless was unlikely to be
forthcoming.

[45] | accept that Air NZ's failure to investigate thikeged culture of jokes with
violent overtones was not unfair, because theresuéfgciently compelling evidence
that Mr Clarke was not joking, particularly duritite second incident. Even on Mr
Clarke’s own account, there is nothing funny abibuéatening to blow one’s head
off. No comparison whatsoever can be made betwaeh comments and those that
are made generally about aviation-related violendéis is particularly so in the
context of a discussion about important work mattand Mr Clarke’s clear
frustration, if not anger. While it is claimed thhere was a culture of angry and

aggressive outbursts amongst loaders, that doesondbne the comments Mr Clarke
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made, which could have had real implications folireg security. In this context, the
airline industry situation, vis-a-vis terrorism aather acts of violence, is important,
and Air NZ was entitled to treat it as such. Thene no wider an investigation into

ramp services culture was required. Mr Clarkeageshents stood on their own.

[46] Similarly, I do not accept that, as submitted on@lrke’s behalf, Air NZ

was required to closely investigate Mr Clarke’s makstate and/or his likelihood of
carrying out his comments by Air NZ security andfoedical teams. Mr Clarke was
offered and took up EAP services, which was entiegipropriate. It would be too
great a burden on employers to require, even whey have such expertise within
their ranks, for such resources to be utilisediscidlinary investigations such as this.
An experienced manager should be able to conduatvastigation into the sorts of

comments Mr Clarke made.

[47] Furthermore, | do not accept that there was anggteemination or closed
mind adopted by Air NZ. The extensive interviewslertaken, the long duration of
the investigation and the comprehensive findingsudeent are all strong indicators
that belie this.

[48] Finally, | do not accept that it was wrong of AirZNiot to have simply
accepted at face value submissions on the Politermdimation that there was no
threat of criminal behaviour. This was not enyiratcurate anyway, as Air NZ was
told that the Police involvement was concludeddayally warning Mr Clarke for his

comments.

[49] Next, | turn to assess whether what Air NZ did, ehmits decision to
summarily dismiss Mr Clarke, was what a fair andsmable employer would have
done in all the circumstances at the time. Thehéuity's role is to scrutinise the
effectiveness of Air NZ's investigation and subsamjudecisions in disciplinary
proceedings, not to substitute its judgment fot dighir NZ, even after the Authority
had followed a comprehensive and detailed investgg@rocess.

[50] In essence, this matter is basically about whetmemell known requirement
not to make comments in an airline setting abouhtm or guns, even if in jest,
should have been applied to the loaders’ Ready Raoanside in Wellington

International Airport. The culture within Air NZf ot tolerating threats, even as

jokes, as it operates in a security conscious enmient, is particularly relevant
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(Arthur D Riley & Co Ltd v WooR008] ERNZ 462). | accept that Mr Clarke was
fully aware of this prohibition, not only becausas well publicised throughout the
airport, but also because he had been trainederssine. His excuse that that only
applied to the public does not ring true, partidylavthen compared with the evidence
of his co-workers. For example, it is significaéinat at the training Mr Clarke admits
to attending, reference was made to a moderatefnask people holding grudges.
There is no doubt that Mr Clarke’s actions couldendeen described as a person
holding a grudge. Similarly, the training prograsmmoted thatAir NZ has azero
tolerance towards bombs or weapons claims (even if theysarg as a joke). If you

receive a threat alert your supervisor immediately”

[51] | accept that a number of staff and a union offibad informed Air NZ that
there was a culture of jokes amongst the load&tending to jokes about such things
as bombs and guns, which would never have been matie area where the public
was. On the other hand, Air NZ heard from a numifestaff who believed that
Mr Clarke was not joking at the time. Even if hd dot mean the comments that he
made, they were not made as a joke. This was @usion open to Air NZ on the
information before it, including Mr Clarke’s ownas¢éments. In particular, in a
written statement, Mr Clarke admitted to making coents out of frustration in the
first incident, albeit to lighten the mood. In thecond incident, he noted that he had
become even more frustrated before making anotrament about guns. He also

made comments about his manager being useless.

[52] | conclude that while the weapons claims were natlenwith the intention of
carrying them out, the second one in particular wesle in a serious manner.
Neither was either comment a joke that one mighghaat. Jokes are designed to
lighten the mood, not darken it. Furthermore, soocmments are less likely to be
seen as a joke when the person making them isgaatinof character, such as them
swearing. If Mr Clarke had only made the first setomments a finding of serious
misconduct would not have been a reasonable caanlusHowever, the second
incident built on the first, and this time Mr Clarkvas more upset and frustrated, and
made comments that were more threatening accoydinginy fair and reasonable
employer would conclude that, at the very leasg domments were completely
unacceptable as they were threatening, and wereedkl in a serious rather than
joking manner by someone who (at least during #eorsd incident) was clearly

upset.
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[53] In these circumstances, | accept that Air NZ cosi#dely conclude that

Mr Clarke’s behaviour was such that it could notshee that in similar circumstances
his anger and frustration might again boil overthw(at the very least) unpleasant
consequences for his workplace and managers if ére wo make such sorts of
comments again. Whatever Mr Clarke might think, tomments were serious, even
if not intended to be acted upon. A passenger mgakuch comments in an airport
could even potentially be prosecuted for such astioVhatever the culture may have
been on the loading ramp, this was the first formaéstigation into such behaviour
by a loader. In any event, previous similar bebavidoes not justify such behaviour

by Mr Clarke — two wrongs do not make a right.

[54] Air NZ was therefore entitled to conclude that Mai®e’s loss of self-control
was such that it could not trust that he might ae@eich conduct. This is particularly
serious misconduct in the security conscious enwrent of the aviation industry.
Such findings were what a fair and reasonable eyeplavould make, whether or not
Mr Clarke had, in the second and most seriousatened to shoot others, or just

himself. It therefore follows that Mr Clarke’s disssal was justifiable.
Costs

[55] Costs are reserved.

G J Wood
Member of the Employment Relations Authority



