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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Chen) alleges that he is oweéaas of wages totalling
$5,562 being 27.5 days unpaid wages together withaid holiday pay on those
wages. In addition, Mr Chen claims a penalty fmture to provide an employment

agreement and another penalty for failure to prewidge and time records.

[2] The first respondent (New Home Group) says thdiditnot employ Mr Chen
and therefore is not responsible for Mr Chen’s vgage

[3] Mr Chen is a tiler and he met the second respondiéniNeil Gong, in early
March 2011. Mr Gong allegedly offered Mr Chen wadmpleting a project at the
Sudina Hotel. Mr Chen said that he was told helavbe paid $180 a day in the hand



for each of five days a week. Mr Chen offered Mon@ his IRD number but
apparently Mr Gong said it was not necessary.

[4] For the first three weeks of what was a brief eegagnt, Mr Chen was paid
on time. What happened was that every ThursdayCMis Yuan would appear with
a cheque and Mr Gong would take that to the badkcame back with cash to give to

Mr Chen. Mr Yuan is the director of New Home Group

[5] It is the essence of Mr Chen’s evidence that heewsdl that both Mr Gong
and Mr Yuan were principals of New Home Group. Haintained in his evidence
before the Authority that Mr Gong had told him tima&t and Mr Yuanointly owned
the company New Home Group Limited and they haad Ibeening the company
together with business across New ZealandBecause Mr Gong did not present
himself for examination at the Authority’s invesitgpon meeting, the Authority was
unable to obtain independent verification of tHaima. However, the Authority does
have the evidence of Mr Yuan who stoutly rejectey suggestion that Mr Gong was
a joint principal in New Home Group. He said tNatGong was no more and no less
than a subcontractor to New Home Group and he pextla document which he said

was the subcontract between the parties.

[6] When Mr Chen sought to inquire into the failuregay him on time, his

evidence is that he was referred by both Mr GorggMn Yuan to the other and so in
effect he was being shuttled from one to the otlr.Chen’s evidence is that when
he approached Mr Gong about payment, Mr Gong edehim to Mr Yuan on the

basis that it was Mr Yuan who provided the mone&yonversely, when Mr Chen
raised the matter with Mr Yuan, he referred Mr Chank to Mr Gong.

[7] Mr Chen thought that he was an employee paid § daiié. He never sent an

invoice and simply told Mr Gong of the hours thatworked each day. He believed
Mr Gong and New Home Group were effectively one dredsame because he claims
that Mr Gong led him to believe that was the positi

| ssues

[8] Because the Authority has no power to investigaié determine disputes
unless there is an employment relationship, th& fessue that the Authority must
dispose of in the present case is whether Mr Claghdm employment relationship

with anybody or not.



[9] It follows that the next question the Authority ndecide is, assuming there
was an employment relationship with a party, wad émployment relationship with
either the first or the second respondent.

[10] The Authority was not assisted in its investigatlmpnthe absence from the
investigation meeting of Mr Gong. Mr Gong had beeanmticularly reminded about
the investigation meeting by a careful supportceffiand had previously told the
Authority’s support officer that he was attendiig tinvestigation. At the appointed
time for the investigation meeting to commence, Ahghority stayed its hand for
some ten minutes in case Mr Gong was delayed. stipport officer also rang Mr
Gong directly the investigation meeting was dustést and sought to speak with him,
but the telephone went to voicemail. A message lefaseminding Mr Gong of his
obligation to be present. The Authority is satidfthat all proper steps were taken to
ensure Mr Gong knew of his obligations and indegdr o the day of the meeting,
the indications were that Mr Gong would be preseht.those circumstances, the
Authority felt able to proceed and determine thetena

Was Mr Chen an employee?

[11] The Authority is not persuaded that Mr Chen was eamployee on the
evidence before it.

[12] Section 6 of the Employment Relations Act 2000 disthes the test for
identifying whether a person is in an employmematr@enship or not. Pursuant to
s.6(2) the Authority is required tietermine the real nature of the relationshipand
by s.6(3) the Authority is required tonsider all relevant matters, including any
matters that indicate the intention of the persanbut is not to treat as determinative

any statement by a party that describes the nafufe relationship.

[13] In the leading case d@ryson v. Three Foot Six Limit¢gd005] 3 NZLR 721
the Supreme Court determined that the Authoritytrestablish the real nature of the
relationship by amongst other things, looking a& tommon law tests that have
historically been applied to ascertaining the raatoir the relationship and may also
derive assistance from industry practice and taie@unt of information about the
parties intention provided that latter aspect i decisive of the nature of the
relationship.



[14] On that basis then, dealing first with the intentaf the parties, the evidence
before the Authority is that one party anyway (Mhe@) thought he was in an

employment relationship. However, the Authority satisfied that there is no

evidence whatever that either of the other potepasies to the arrangement thought
they were in an employment relationship with Mr @helhere was no employment
agreement in writing and even on Mr Chen'’s evidetioe only thing that he seems to
have agreed about with the other party is the hthashe would work and the rate
that he would be paid for those hours. He proffdrs IRD number but again, even
on his evidence, was told that it was not requir€de only basis on which it could be

not requiredis that Mr Chen was not an employee but was aacta.

[15] The context was also relevant. This was a relgtiskort term engagement.
Mr Gong contacted Mr Chen and offered him work goadicular project because it

appeared that Mr Gong was behind in his obligatairthat project.

[16] Insofar as it can be relied upon, there is a ldiefore the Authority from
Mr Gong. It is unsworn testimony of course but eihieless appears to be signed by
Mr Gong and it clearly states that Mr Chen was itre@tor and not an employee and
by way of testament to that statement, it is cameenthat Mr Chen was paid more

than he would have been if he had been an employee.

[17] The control test seeks to identify the extent tacWithe prospective employee
is controlled or directed by the possible employés the Court said irClark v.
Northland Hunt Inc[2006] 4 NZ ELR23:

The greater the level of control, the more likdig tCourt will be
prepared to find that a contract of service exists.

[18] The evidence before the Authority suggests a viemtdd amount of control
exercised over Mr Chen by either respondent. Ash&ofirst respondent, there is
evidence that Mr Yuan attended at the work siteasiomally and according to
Mr Chen, inspected the latter's work. Mr Yuan dit recall specifically inspecting
Mr Chen’s work but certainly confirmed that he toag&count of progress generally
on-the-job when he made his periodical visits. f&oas can be discerned from the
evidence before the Authority, Mr Gong’s position respect to Mr Chen’s
involvement was that all he was interested in wetsirgy the job completed on time

and on budget. The arrangement with Mr Chen wast sérm and as the Authority



has already noted, was only embarked upon becaussokly had fallen behind in the
tiling work that he was responsible for. No tootsuniform were provided by either
respondent to Mr Chen further distancing the refeghip. In all the circumstances,
the Authority is not persuaded that there is argagtevel of control over Mr Chen

which militates against a finding that Mr Chen veasployed.

[19] The integration tests seeks to identify whether ghespective employee is
integrated into the work of the possible employenat. Again, the evidence before
the Authority suggests that Mr Chen was not integtanto the business affairs of
either the first or the second respondent. Hie daes not seem to have been integral
to the tiling project; by all accounts Mr Chen vimsught in once the project was well
advanced in order to pick up speed and get thelgole more quickly. It follows that
it is difficult to see how Mr Chen could have atnigegree of integration with the
business of either respondent. Further, he wosdtazhly one work site (the Sudina
job) and not at any other site for either of thepmndents. The Authority is not
persuaded that Mr Chen is integrated into either tlod respondents’ work

arrangements.

[20] The fundamental test seeks to identify whether pleeson engaged is
performing the services as a person in businesssoown account, or not. Here it is
not possible to conclude precisely that that ispibgtion; the parties are not at one on
their intention with Mr Chen saying that he was @yepd and both respondents
saying that he was a contractor. But given théutdcmatrix, the absence of any
documentation which would suggest employment, theeace of any agreements
between the parties about traditional employmesuds like annual leave, statutory
holidays and the like, the failure by either resgpemt to account to the Inland
Revenue Department for Mr Chen’s tax and the faat, talthough Mr Chen did not
provide an invoice, he did provide the number ailsdhe worked and was apparently
trusted to do that without any timekeeping arrangieinsuch as a wage and time book
being kept by the employer or either of them, theth&rity concludes that the

fundamental test favours the conclusion that MrrOlas a contractor.

[21] Lastly, the Authority turns to consider industryagtice. It is by no means
uncommon in the building industry for projects te bndertaken by a principal
contractor delivering results to a principal thrbuilpe use of sub-contractors. In

addition, it is very common in the building indysfor labour only contractors to be



used of the sort which the Authority considers Mre@ was. That is to say, the
Authority considers that it is more rather thansldi&ely that Mr Chen was a
contractor on a daily rate basis and that fronrdssuneration, he was supposed to be
accounting to the Inland Revenue Department foratak to also provide for his own

funding for annual leave, sick leave and the like.

[22] Having reviewed all of the foregoing material, tAethority’s considered
view is that Mr Chen was a labour only contractod aot an employee of either the
first or the second respondent. It follows that thuthority cannot assist Mr Chen
further with his claim for unpaid monies. Howevienr, the sake of completeness, the
Authority wishes to comment on Mr Chen’s submissioat he was entitled to rely
upon Mr Gong'’s representations that he (Mr Gongy wapartner or joint venturer in
New Home Group and thus that Mr Chen was actualfgaged by New Home Group
rather than by Mr Gong. The Authority thinks thare a number of fallacies in this
argument and although they are not strictly speplgarmane to the Authority’s
conclusion, they are set out here for the sake@woipteteness.

[23] First, the Authority thinks that Mr Chen’s only agbnship was with Mr Gong
and that Mr Chen was a contractor to Mr Gong. Ah#hority thinks that Mr Chen
simply misunderstood what Mr Gong was saying allesitinvolvement with New
Home Group. The Authority was hampered by notihgar Gong in person but
did hear from Mr Yuan who clearly had a significamisiness connection with
Mr Gong and denied that he had ever heard Mr Goaigtaining that he (Mr Gong)
was involved with New Home Group other than asrreator to New Home Group.
Evidence of the nature of that relationship wasafrse presented to the Authority by
way of a sub-contract agreement between New Honmugsand Mr Gong and
Mr Gong’s own statement makes clear that in hisiopi Mr Chen was his contractor
and that Mr Chen was paid when Mr Gong was paidthadthe reason that Mr Chen
is short paid now is because Mr Gong has not baehgnd the reason Mr Gong has

not been paid is because Mr Yuan has not beengithiet.

[24] Mr Chen presumably relies on the doctrine of ostd@sauthority to ground

his claim that he was employed by New Home GroBpt there are a number of a
difficulties with that contention of which the firsand perhaps most important, is that
Mr Yuan gave clear evidence to the Authority thatemploys people in his business

on proper employment agreements but also undertakgsact works which requires



him to contract through his company with others who provide him with additional
resources such as Mr Gong. It follows that if Mre@ were employed by New Home
Group then on Mr Yuan’'s evidence, he would havenbeea proper and clearly

expressed employment relationship.

[25] Next, Mr Chen’s principal relationship, on the &before the Authority is not
with New Home Group at all but with Mr Gong and gyivthe Authority’s reluctance
to accept Mr Chen’s conclusion that Mr Gong wag paNew Home Group, (for the

reasons already identified), it is difficult for Mhhen to make out his case.

[26] One further matter that Mr Chen does rely upomiglactronic advertisement
for tilers which post dates the relationship inpdie and which purports to be from
New Home Group. Mr Chen invites the Authority &dyron this as evidence for the
conclusion he himself apparently reached that he wwatruth employed by New
Home Group. The difficulties with this thesis dirst that the advertisement actually
talks about both employment and contractor rolestifers and secondly and most
importantly, on Mr Yuan'’s evidence the electronitvartisement was lodged by New
Home Group on behalf of Mr Gong who did not have #ppropriate access to be
able to lodge the advertisement himself. The Adtydas no reason to doubt what
Mr Yuan told it; Mr Yuan struck the Authority asibg entirely straight forward in
his evidence.

[27] Accordingly, the Authority is not persuaded firet Mr Gong held himself

out to be a partner or joint venturer in New Honreup and thus Mr Chen'’s reliance
on that belief is simply mistaken. Secondly, eiféhat conclusion is not sustainable,
the evidence of Mr Yuan is very plain that if Mr €hhad been his employee there
would have been no doubt about the nature of tladioaship as he has employees of

New Home Group and they are plainly employed ratin@n on contract.
Deter mination

[28] For reasons already set out, Mr Chen has failedake out his claim that he is
an employee of either the first or the second nedpot. The Authority’s conclusion
is that Mr Chen was a contractor on a labour oalisto Mr Gong and Mr Gong was

contracted to New Home Group.

[29] The Authority has great sympathy for Mr Chen in tbgs of money that he

has clearly worked hard for, but on the evidencketrd, Mr Chen cannot be paid



until Mr Gong is paid and Mr Gong cannot be paidiluidew Home Group is paid.
The Authority can only express the hope that thmsgments are made soon so that
Mr Chen does not have to proceed to seek recovdrg alebt in the ordinary Courts.

Costs

[30] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



