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DETERMINATION OF THE AUTHORITY
A. The applicant was not constructively dismissedral accordingly
his personal grievance fails.
B. The applicant’s claim for unpaid wages fails.
C. The applicant’s claim for unpaid business exper®s succeeds.
D. The respondent’s counterclaim succeeds to thetent set out in

this determination.

E. Costs are reserved.

Employment Relationship Problem

[1] Mr Chamberlain alleges that he was construttivdismissed following a

course of conduct by the respondent which eithdrthea dominant purpose of forcing
Mr Chamberlain to resign or which cumulatively amtmd to a breach of duty
sufficiently serious that it would be reasonablyefeeable that Mr Chamberlain

would have no choice but to resign.
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[2] Mr Chamberlain also claims unpaid wages in eesf the period of Monday
10 May to Friday 14 May 2010 together with unpaigenses incurred by him during
his business trip to Southland on behalf of thgpeadent. The respondent has
withheld these sums as a set off against two momsiddary, being the notice of

termination required to have been given by Mr Charlalin to the respondent.

[3] The respondent counterclaims in respect of vhkeie of the balance of the

notice period that it asserts is owed by Mr Charaloeto the respondent.

Issues

[4] The following are the issues to be determined:
(i) Was Mr Chamberlain constructively dismissed?
(i)  Did Mr Chamberlain breach the terms of this emplegitragreement by
failing to give two months notice of resignation?
(i) Was the respondent entitled to withhold salaryespect of the period of
Monday 10 May to Friday 14 May 2010 and expensesiried by
Mr Chamberlain during his business trip to Souttifan
Facts

[5] The respondent operates a business manufagtand supplying fertiliser to

farms throughout the South Island of New Zealalld.Chamberlain was recruited by
the respondent in around November 2008 and signeglhrgloyment agreement on
8 December 2008. His job title was Sales Reprasigatand Soil Consultant.

[6] Mr Chamberlain had never worked in the indudtgfore, having previously

worked primarily as a science teacher. A job dpson had been prepared for
Mr Chamberlain which he denied ever having receivedhe respondent also
employed the managing director, Robert Luff, Mrfisiflaughter Rebeccah Simpson,
his son in law Tane Simpson, and two other empkeyee

[7] Mr Chamberlain alleged that he had encounteredmber of problems during
his employment which he relies upon in his claimdonstructive dismissal. These

are as follows:
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(iv)
(V)
(vi)
(vii)
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(xiv)
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he had no clear duties or role and the respondahtfdiled to
clarify them despite Mr Chamberlain having askedesa
times for clarification;
the family nature of the business had been chaheng
the workplace had been unsupportive;
he had raised concerns which had not been addressed
he had received verbal abuse from Tane Simpson hwhic
Mr Luff had not dealt with satisfactorily;
Mr Simpson had called him at home and had subjeutadto
abuse;
Mr Luff had subjected Mr Chamberlain to argument&phone
calls at home;
Mr Luff had regularly belittled him and his backgra as a
teacher, often in front of clients and staff;
Mr Luff had told Mr Chamberlain never to questiormhin
front of clients and staff;
Mr Luff had given Mr Chamberlain a warning for hagi
viewed pornographic images on his work computehevit
having given Mr Chamberlain a chance to respond,;
Mr Chamberlain had not been given the same bereditsther
staff;
Mr Chamberlain had been pressured to drive a forkiick
without having been trained;
Mr Chamberlain had been required to drive heavydgoo
vehicles which had been overloaded and without creect
endorsement on his licence;
he had suffered nausea because of urea storee fadiory;
he had been required to work on an unsafe plata&rneight;
Mr Chamberlain had not been given the externahitmgi he
had been promised,;
he had been recruited to take on the role of Mf,Lbtt
Mr Luff had not relinquished the role;
the respondent had not given Mr Chamberlain a paiew as

required in his employment agreement;
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(Xix) he had been offered a bonus scheme which had dntaimable
performance target;

(xx) the respondent had not given Mr Chamberlain a mediiap
top computer until 14 May 2010, and when it hadnbgigen to
him it had been password protected and he had aeh b
furnished with the password;

(xxi) when Mr Chamberlain had said that he may have deeléhe

company, Mr Luff had saidrite it down

The resignation

[8] Before examining these many allegations, iw@th examining in some detail
the circumstances of the resignation on 17 May 20L& a fundamental requirement
of a successful claim of constructive dismissat the employee making the claim
must have elected to cancel the employment agraeimehe face of a repudiatory
breach by the employer; that is to say, the em@ayeist “accept” the employer’s
repudiatory breach by resigning. A failure to gesbecause of the breach will render
the termination of employment a voluntary act by émployee rather than dismissal
arising out of the repudiatory conduct by the empio (SeeBusiness Distributors
Ltd v Patel[2001] 1 ERNZ 124 (CA)).

[9] In the present case, a great deal of evidera® veard as to the precise nature
and reason for the resignation on Monday 17 May020Although there was some
dispute between Mr Chamberlain and Mr Luff as taatly how it had played out, the

following elements were undisputed:

(1) Mr Chamberlain had, on at least two previous octesi threatened to
resign during his employment, and had been persuaoleto by Mr Luff;

(i) On the Friday before Mr Chamberlain’s resignationMff had given to
Mr Chamberlain for his consideration a proposed nemployment
agreement which had referred to a proposed borhesrex but which had
stated the same salary as he had already beeninggei

(i)  On Monday 17 May 2010 the first words said by Mia@iberlain to
Mr Luff that morning were eithdrdon’t think | can work for the company
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any longer(as reported by Mr Chamberlain) bam going to resigr(as
reported by Mr Luff);
(iv)  Mr Luff repliedwrite it down
v) Mr Chamberlain then wrote on a piece of the respotid headed

notepaper the words:

I Mark Chamberlain hereby give notice of my empleytrwith Dynamic

Compost Tea Nelson Ltd effective immediately.

Regards Mark Chamberlain. 17-5-10.

[10] The evidence differs as to whether Mr Luffaioover Mr Chamberlain when
he wrote the letter or not, and whether he hande€hmberlain the paper to write
on or not. There is also a difference as to whelthelLuff stated insulting words to
Mr Chamberlain upon his departure. | do not b&iévs necessary for me to make

precise findings about these issues.

[11] After detailed questioning of both Mr Chamia@nl and Mr Luff on the
circumstances surrounding the events of that mgrnim is my belief that
Mr Chamberlain had said the words he did (whatdliey were precisely) not to
indicate a genuine intention of resigning, but eattas an opening gambit to
commence a negotiation, in the same way as he bad h the past, this time to
negotiate about the bonus scheme and the employageeément, and to signal his

dissatisfaction with what he understood to be fifer &rom Mr Luff.

[12] Mr Luff, recognising this threat to resign aanother gambit on
Mr Chamberlain’s part, decided this time to call bluff, and so said the wordsite

it down To Mr Luff’s surprise, Mr Chamberlain did so.

[13] Mr Chamberlain’s evidence was that he hadinténded to resign when he
had gone into work that day and, when Mr Luff hadidswrite it down,
Mr Chamberlain had thought looks like I'm leaving then It is my belief that
Mr Chamberlain had not written the resignationeletbtecause he, at that point, had
formed an actual intention to resign, but ratherabse he had realised that Mr Luff
was calling his bluff and did not want to appeamakwé what he hoped would still
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turn into a negotiation.  Mr Luff, on his part, $im waited to see what
Mr Chamberlain would do. Neither party then withar from their respective
positions.

[14] | conclude that, at some point over the follogv days, Mr Chamberlain
realised that Mr Luff would not ask him to cometh@ negotiating table, and rather
than admit it had been a bluff, decided to treatdalf as having resigned and raise a
personal grievance. In other words, Mr Chambersaaction in writing the words he
did crystallised into a genuine resignation onlytre point when it dawned on him

that Mr Luff would not make the first move in a g&gtion.

[15] This analysis means, in my view, that Mr Chamidin did not resign because
of a repudiatory breach by the employer, but bezdngshad had his bluff called and
he did not wish to lose face. On this analysisaiinot be said that Mr Chamberlain
resigned in the face of a repudiatory breach whehchose to accept, for the
following reasons:

(@) before Mr Luff said the wordsarrite it downMr Chamberlain had had no
intention of resigning, but simply of opening a aegtion, and

(b) after Mr Luff had said the words, Mr Chamberlairersed surprised to
have had his bluff called, but realising it wasngecalled, dealt with it by

writing down the words, so as not to lose face.

Neither of these actions is consistent with theoast of an employee who has

resigned because of a repudiatory breach of hidoymip

[16] Mr Chamberlain has suggested that Mr Luff sgywrite it downwas an act
that entitled him to resign. | do not accept tNatLuff saying the wordswrite it
downor his calling Mr Chamberlain’s bluff amountedatio instruction to resign, nor a
repudiatory breach in itself, norlast strawfollowing a cumulative series of actions
by the employer. As Mr Luff suspected that Mr Clhanain was bluffing when he
had referred to resigning or wanting to leave wsdswrite it downwere intended to

elicit from Mr Chamberlain an indication of his aat intention.
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[17] Whilst Mr Luff could have adopted a more naltmeans of eliciting
Mr Chamberlain’s actual intention, such as enqgitriether he really meant it, some
impatience on Mr Luff's part may be understood ight of the fact that
Mr Chamberlain had adopted the negotiating tactithoeatening to resign, on his
own admission, at least twice before. In any evdntdo not believe that
Mr Chamberlain’s writing down the words he did eetied an intention to leave at
that point and so, as before, a critical elemerat obnstructive dismissal claim has not

been made out.

[18] For this reason, Mr Chamberlain does not 8aiss fundamental element of

constructive dismissal, and must fail in his claim.

Should the respondent have attempted to dissuade MZhamberlain from

resigning?

[19] Counsel for Mr Chamberlain refers me, in histi®@n submission, to the case
of Boobyer v Good Health Wanganui Limitéd/EC 3/94; W 17/94, 24 February

1994) in which the Court stated, referring to tbenmunication of a resignation:

Where the communication is equivogahd] the employee learns that
the employer has misunderstood it as a resignatontrary to the
employee’s intentiofthen] ...[ijn such a case the employee must suffer
the adverse consequences of passively standingnbyletting the

employer think that a resignation has taken place.

[20] Itis my view that Mr Luff had initially not &en sure whether Mr Chamberlain
had truly intended to have resigned, but that Mif lhad formed the view that
Mr Chamberlain had so intended at some point aodayp later when it became clear
that Mr Chamberlain was not going to approach lamnaxplain himself. | am unable
to ascertain whether Mr Luff formed his view befaye after the point at which
Mr Chamberlain decided to treat himself has havirgsigned. However,
Mr Chamberlain certainly did nothing to disabuselMff of a belief that he had truly

intended to resign.
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[21] In the days following 17 May, Mr Chamberlaiidchothing to approach the
respondent until he wrote a letter to Mr Luff da@®l May 2010 complaining about
non payment of wages and expenses, and a furtiter dated 24 May 2010 raising a
personal grievance. Mr Chamberlain is not an unstipated man, and had not
hesitated during his employment to assert his viemsmake his point. The fact that
he did not approach Mr Luff in the days immediatefyer he had written out his
resignation to ask to withdraw it indicates thatfbemed the view at some point
between 17 and 22 May that he had ended his emplayhy resignation. Therefore,
Mr Chamberlain had stood passively by (to use tbhedw of Boobye}j until he had
written to Mr Luff in terms that would have reasbhaconfirmed in Mr Luff’'s mind
that Mr Chamberlain had indeed resigned.

[22] Counsel for Mr Chamberlain also refers mehe tase ofChicken and Food
Distributors (1990) Ltd v Central Clerical Workek¢nion [1991] 1 ERNZ 502 in
which the court had stated that an employer casafely insist on its interpretation of
what an employee said or wrote where the resigmdtoms part of an emotional
reaction or an outburst of frustration and is robé taken seriously, and either it is
obvious that this is the case or it would have hez®bvious upon enquiry made
soberly once the heat of the moment had passed.

[23] | believe that Mr Chamberlain’s resignatiordhaot ostensibly been part of an
emotional reaction or an outburst of frustratidir Chamberlain had calmly written
out his resignation. Whilst Mr Luff had initialywondered whether this was a bluff
on Mr Chamberlain’s part, it is by no means cldaat,t if Mr Luff had enquired
whether Mr Chamberlain had intended to resign, Ma@berlain would have said no.
Furthermore, Mr Luff had known that they were innagotiation initiated by
Mr Chamberlain. Mr Luff had called Mr ChamberlarBluff in a high stakes gambit
on the latter's part, and it was reasonable forLMif to have waited to see what
Mr Chamberlain would do. | do not believe thastbase fits in with the usulaéat of

the momentesignations referred to by Mr Chamberlain’s calins

[24] In these circumstances | do not find that Ma@berlain had been dismissed
by the respondent or that the respondent had beeasonable in not checking to see

what Mr Chamberlain’s real intentions had been.
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Other aspects of Mr Chamberlain’s claim

[25] Although | believe that my analysis of the tag of Mr Chamberlain’'s
resignation above means that his claim must failnlIrequired by theourt of Appeal

decision inAuckland Shop Employees Union v Woolworths (NZ)1985] 2 NZLR

372 to go further:

The first relevant question is whether the resigmahas been caused by
a breach of duty on the part of the employer. Tereine that question

all the circumstances of the resignation have t@xeminednot merely

of course the terms of the notice or other comnatimn whereby the

employee has tendered the resignati@dmphasis added).

[26] In order to examine all the circumstanceshd tesignation, | am therefore
bound to examine the 21 complaints relied upon byClklamberlain, as set out in
paragraph 7 above, to determine whether, eithearaggy or cumulatively, they

entitled him to treat the employment agreementeggidiated. Whilst it has been
submitted by Mr Chamberlain’s counsel that it i$ mecessary to make specific
findings about each incident relied on by Mr Chartée, | believe that it is worth

addressing each one briefly.

Lack of clear duties or role

[27] Mr Chamberlain alleged that he had had norctkdies or role and that the
respondent had failed to clarify them, despite Ma@berlain having asked several
times. A job description had been created for Ma@berlain’s position in August
2008, which had set out in some detail the dutiecled to Mr Chamberlain’s role.
Mr Chamberlain gave evidence that he had never theejob description. However,
even if this is the case, whilst | believe thereym@ave been elements of
Mr Chamberlain’s job which were not entirely clean Mr Chamberlain’s own
evidence, he had been willing to pitch in and dokntbat may have fallen outside his
job role (such as making the product and loadipglit addition, it is in the nature of
a relatively small family business that the linesween different job roles often get
blurred. Therefore, insofar as there may have baelack of preciseness in
Mr Chamberlain’s job role, | do not believe thatisthcaused Mr Chamberlain

significant disadvantage or confusion at the tina,that it was unreasonable.
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Challenging family nature of the business

[28] Mr Chamberlain has stated that the family rataf the business had been
challenging. However, Mr Chamberlain had no ddd#n aware of the family nature
of the business when he had accepted the offempfayment and, in any event, did
not give evidence of any cogent nature which shotkatl he had been particularly
disadvantaged by not being a member of the farady€ with respect to the receipt of
certain benefits, with which | deal below). He was the only staff member who
was not a member of the family. | do not find tthas could in any way form part of

any repudiatory conduct by the respondent.
Unsupportive workplace

[29] Mr Chamberlain alleged that the workplace Ih@&n unsupportive. This is a
generalised complaint and is best examined in teririse more specific complaints

raised by Mr Chamberlain about being unsupportetiparticularly by Mr Luff.
Unaddressed concerns

[30] Mr Chamberlain complains that he had raisedceons that had not been
addressed. Again, this is a generalised compdaudtis best considered in the light of

other specific incidents raised by Mr Chamberlain.
Verbal abuse

[31] Mr Chamberlain complained that he had receiveerbal abuse from
Mr Simpson which Mr Luff had not dealt with satisfarily. This complaint arises
from an incident in which Mr Simpson had asked Nwa@berlain for information
which Mr Chamberlain had not believed he could impdhe exchange had ended in
Mr Simpson becoming frustrated and swearing. WHHnChamberlain had
complained to Mr Luff about Mr Simpson’s conductieh | accept may have been
aggressive, Mr Luff’'s solution had been to spealviitoSimpson and to suggest to
Mr Chamberlain that he try to avoid Mr Simpson. $mpson had subsequently
apologised to Mr Chamberlain, although Mr Chamberthd not believe it had been

a genuine apology.

[32] It appears that Mr Chamberlain had expectedSMipson to have been put
through a full disciplinary process for the mattévir Chamberlain also complained
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that it had not been practicable for Mr Simpson laimd to have avoided one another.
It is my view that Mr Luff had dealt with the mattm a sensible and practical way
and had obviously asked or directed Mr Simpsorptaagise to Mr Chamberlain. In
all the circumstances, including that Mr Luff haéldh Mr Chamberlain partially
responsible for the falling out, and the small fignmature of the business, | believe
that Mr Luff had dealt with this matter approprigifeand that this incident cannot
reasonably be relied upon by Mr Chamberlain as fognpart of any repudiatory

conduct by the respondent.
Abusive calls at home

[33] Mr Chamberlain complained that Mr Simpson teadled him at home after
working hours and had sworn at him. | accept tballs had been made to
Mr Chamberlain at his home after hours, althougbs¢hhad been for legitimate
reasons and none of them appear to have lastedefgriong. It was denied by
Mr Simpson that he had ever sworn at Mr Chambedagr the telephone, although |
accept that he had probably sworn and raised & vo

[34] It appears that Mr Chamberlain and Mr Simpdwad a difficult working

relationship and evidence was put before the Aitthbly more than one member of
the respondent’s company that Mr Chamberlain haa lbedifficult employee to work
with. Under those circumstances, whilst | accéyatt tMr Simpson had raised his
voice whilst calling Mr Chamberlain at his home andy also have sworn at him,

this was not something which the respondent companybe legitimately blamed for.

[35] Mr Chamberlain gave evidence that he had campd to Mr Luff about
Mr Simpson telephoning him at home and shoutingswearing at him but that
nothing had been done. Mr Luff's evidence was thathad looked into every
complaint made by Mr Chamberlain. | do find that Miff could have done more to
have communicated with Mr Chamberlain about whatMas doing to address his
complaints, but this failing is not enough upon evhito found a constructive

dismissal claim.
Argumentative calls from Mr Luff

[36] Mr Chamberlain also alleges that Mr Luff sutiged him to argumentative
phone calls at his home. Mr Chamberlain acceptedvidence that Mr Luff had

never sworn or shouted at him. | accept the ewéeput before me that
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Mr Chamberlain would engage in discussions withLMif that questioned Mr Luff.
Whilst | do not suggest that Mr Chamberlain hadigbt to ask questions of Mr Luff,
it would appear that Mr Luff sometimes found Mr @fizerlain’s approach and
manner argumentative. Therefore, whilst | candwelithat telephone conversations
between Mr Luff and Mr Chamberlain were argumewn&aat times, | do not believe
that this was the sole fault of Mr Luff, nor thdese calls caused Mr Chamberlain

undue distress.
Belittling conduct

[37] Mr Chamberlain alleged that Mr Luff had regilyabelittted him and his
background as a teacher, often in front of clieamd staff. It is my view from the
evidence that Mr Luff probably had made remarksualddr Chamberlain’s teaching
background. However, these appear to have beendetl as a joke and there is no
evidence that Mr Chamberlain raised a complainualitese comments at the time.
Mr Chamberlain would write semi-monthly reports fdr Luff and in some of these
reports Mr Chamberlain raised concerns about hewcttmpany was being run and
about his prospects within the company. He wasshgtof doing so and he did not
present himself before the Authority as someone wbold have hesitated to raise a
concern if he had felt it had been important. Itherefore satisfied that Mr Luff had
never been asked by Mr Chamberlain to desist froakimy what were probably
jocular remarks about Mr Chamberlain’s backgrousig deacher. | therefore do not
believe that any such remarks had caused Mr Chaantbemy particular distress or

concern at the time.
Order not to question Mr Luff in front of clients and staff

[38] With respect to the complaint by Mr Chamberléhat Mr Luff had told him
never to question him in front of clients and stafi the evidence | believe that this
did happen. However, as already commented abdvelidve that Mr Chamberlain
had readily engaged in discussions with Mr Luff ethMr Luff had found, at times,
to have been disrespectful. Mr Luff had had maggryg of experience in the business
and Mr Chamberlain had been quite new to it. Iigiste likely, therefore, that
Mr Luff had found it necessary to advise Mr Chanhddarat times not to question him
in front of clients when Mr Luff had known bettelt.is possible that Mr Chamberlain
had found that message to be demeaning to his séreatus. However, | do not

believe, on the evidence, that Mr Luff had beerusiiiied in telling Mr Chamberlain
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not to question him or that he would have donensani unwarrantedly aggressive or

disrespectful way.
Warning for pornography

[39] Mr Chamberlain complains that Mr Luff had giveim a warning for having
viewed pornographic images on his work computeheut having given him a
chance to respond. In response to this allegati@nrespondent produced a sexually
explicit image involving Mr Chamberlain which it¢hdound on his work computer.

[40] | fully accept Mr Luff’'s evidence that he haiven Mr Chamberlain advice,

rather than a formal warning, that he should notehhad images on his work
computer that could have been construed as porploigtal also accept that Mr Luff

had believed Mr Chamberlain’s explanation that hd heen sent unsolicited emails
from friends which could have contained expliciiges. Therefore, | do not believe
that, at the time, a formal warning had been giteir Chamberlain in respect of

viewing pornographic images. | believe that thetterahad been dealt with by
Mr Luff in an informal and practical manner appriape to the circumstances, and
that, as far as Mr Luff had been concerned, thdtldeen the end of the matter. | do
not believe, therefore, that this incident in angywforms any basis upon which

Mr Chamberlain can reasonably found a claim of troetive dismissal.
Disparate benefits

[41] Mr Chamberlain complains that he had not bgemen the same benefits as
other staff, including private use of his compaay ar mobile phone. | do not accept
that it was unreasonable for Mr Luff to have affmildmore generous benefits to his
family members working in the company in circumseswhere it had been made
quite clear to Mr Chamberlain from the outset wiina terms and conditions of his
employment would be, including expressly that hes wat to make personal use of

his car or mobile phone.
Pressure to drive a forklift truck

[42] Mr Chamberlain stated that he had been presdsto drive a forklift vehicle
without training. | am satisfied, on the evidenttegt nobody within the respondent

company had forced or pressured Mr Chamberlain ieeda forklift and that
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Mr Chamberlain had done so voluntarily. | therefolo not find the respondent to

have been in anyway at fault.
Pressure to drive overloaded trucks

[43] Mr Chamberlain has also complained that he lbe®h required to drive heavy
goods vehicles which had been overloaded and with having had the correct
endorsements on his driver’s licence to permit tondo so. Again, | do not believe
that Mr Chamberlain had been required to drive lie€pods vehicles which had been
overloaded or which had exceeded the endorsementsisodriver’s licence. On
Mr Chamberlain’s own evidence, when he mentionedcbincern to Mr Luff that he
may have been driving trucks that he was not pésthiby his licence to drive,
Mr Luff had told him immediately that he could ncart the product anymore. |

therefore do not find the respondent to have beemyway at fault.
Nausea

[44] Mr Chamberlain complained that he had sufferetlsea because of the
storage of urea (required in the production of tespondent’s products) in the
factory. | am satisfied that Mr Chamberlain had lo@en required to work in the area
where the urea had been stored save on an infrefasis and that, if there had been
an occasional problem with the storage of urea whad caused feelings of nausea, it
had not been a problem suffered solely by Mr Chataive | am also satisfied on the

evidence that the respondent took reasonable &i¢psto prevent the problem.
Unsafe work at height

[45] Mr Chamberlain has also complained that he tbeeh required to work on an
unsafe platform at height. Again, | accept thedemce of the respondent that
Mr Chamberlain had not complained about workingaguatform at height whilst he
had been employed. | also accept that, whilstréspondent company had been
required to fit some additional safeguards on tlagfgrm, it had not been inherently
dangerous for its staff at the time when Mr Chanaierhad worked on it. | do not
find, therefore, that this issue was sufficientliyraxe to have justified

Mr Chamberlain’s resignation.



15

External training not given

[46] Mr Chamberlain complained that he had not bgeren external training
which he had been promised. The training in gaestias to have been provided by
an accepted expert in the field. However, | actieptevidence of the respondent that
that expert had not come to New Zealand duringpéeod of Mr Chamberlain’s
employment and that, whilst she had visited Austrahe respondent reasonably had
concluded that it would not have been appropriataéave spent money on sending

Mr Chamberlain to Australia at that point in hisgayment.
Mr Chamberlain was recruited to take over from Mr L uff

[47] Mr Chamberlain also complained that he hadnbte¢d when he was being
recruited that he would take on Mr Luff's role ket Mr Luff subsequently would
not relinquish it to him. The evidence was someéwtenfused on this matter.
Mr Chamberlain’s wife gave evidence that Mr Chartdierhad told her on joining
the company that he would be given the opportututpecome a shareholder in it.
Mr Chamberlain’s brief of evidence suggests thah&e been told that he would take
over from Mr Luff as managing director. Mr Chamibar's oral evidence was that he
simply meant that he would take over from Mr Luff servicing the company’s
clients. Mr Luff's evidence was that, during hm@oyment, Mr Chamberlain simply
did not have the experience or knowledge to taker tive respondent’s clients, and
that there had never been an intention to make ehishareholder or the managing

director. | entirely accept the evidence of MriLuf
No pay review

[48] Mr Chamberlain complains that the respondemhgany had not given him a
pay review as had been required in his employmgneéesment. Clause 4.3 of
Mr Chamberlain’s individual employment agreemerdvsted that his remuneration
would be reviewed annually no later than on theiarsary date. The anniversary
date was December 2009.

[49] | accept that the respondent company did neé ¢ir Chamberlain a pay
review as required by clause 4.3. However, a pajew is not the same as a pay
increase and it is clear from the evidence, whiabdept, that Mr Luff would not have
considered it appropriate to have increased Mr Qeglain’s pay, even if he had

conducted a review, because Mr Luff did not feal thir Chamberlain’s performance
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warranted it. There was no obligation in the imdiial employment agreement to
increase Mr Chamberlain’s pay. Therefore, | do fimad that the failure to review
Mr Chamberlain’'s pay in December 2009 was sufficiapon which to found a

constructive dismissal claim.
Bonus scheme

[50] Itis clear from the evidence put before thatl#ority that Mr Chamberlain had
been under the misapprehension that his employaggreement had expired upon the
anniversary date of the commencement of his empdoynwhich had not been the
case. It is perhaps understandable, thereford, MraChamberlain had been
concerned that he had not been given what he lragyth (mistakenly) he had been
entitled to; namely a new contract. By March 20M3,Chamberlain was clearly
feeling very frustrated at certain administrativelpjems he had been suffering (not
having his own laptop and issues with printing, fatample) and had become
dissatisfied with his overall remuneration packagte was also keen to clarify what
his prospects within the company were. Mr Chanadierhad made all this clear in

his written monthly report to Mr Luff dated MarcBI0.

[51] Apparently in response to these concerns, Mf put thought into conceiving

a bonus scheme which he felt would incentivise Maberlain and improve his
remuneration. It was his intention not to incredseChamberlain’s salary but to
offer him an incentivising bonus scheme. Mr Lugkdribed this scheme in outline to
Mr Chamberlain in around April 2010.

[52] Mr Chamberlain gave evidence that, after thends scheme had been
explained to him by Mr Luff, and upon being givemetdraft new employment

agreement, Mr Chamberlain had worked out over tbekend immediately preceding
his resignation that the targets were, in his viemgachievable and that, therefore, his
remuneration would not increase at all. He rebesthis as another incident of
unreasonable behaviour that entitled him to resiga claim constructive dismissal.

It is, being the most proximate in time to the gesition, worthy of close examination.

[53] Taking into account the evidence heard fronthbparties, it would appear
either that Mr Chamberlain misunderstood the wagt tthe bonus scheme was
intended to work or that Mr Luff had not adequatekplained it. Mr Luff contends

that he had given to Mr Chamberlain a written copyhe scheme which explained
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how it was intended to work and which Mr Luff waslaanant would give
Mr Chamberlain a genuine opportunity to signifitgnincrease his remuneration.
Mr Chamberlain was equally adamant that he hadeuatived this document.

[54] Overall, | prefer the evidence of Mr Luff infeo as | believe that he had never
had the intention of giving to Mr Chamberlain ditasf a bonus scheme that was
practically unworkable or which set unachievablefqgrenance targets. Whilst |
accept that Mr Chamberlain genuinely believed that was the case and that it was
this belief that was the catalyst for him sayingvioLuff on Monday, 17 May 2010
that he did not believe he could stay with the canyp(or words to that effect), it is

my view that Mr Chamberlain was to a large degheeauthor of his own misfortune.

[55] Instead of embarking on the conversation WithLuff in the way that he did,
he should have explained to him that he believeat the bonus scheme was
unworkable. Mr Luff could then have explained tmhow, in his view, it was not
and they would have been able, all other thingadegual, to have hammered out a
deal which both would have found agreeable and paabke. Unfortunately,
Mr Chamberlain did not make this clear to Mr Lu#fither at the start of the
conversation or after Mr Luff had saidtite it down It is safe to say that Mr Luff had
no idea when Mr Chamberlain had said he felt hetbddave that this was because

Mr Chamberlain believed that the bonus scheme wamrtkable.

[56] Mr Luff has asserted, using profit figures tthad become available after the
resignation, that had Mr Chamberlain stayed, heldcdwave earned a bonus of
$32,256. Mr Chamberlain has asserted that the davauld have been $4,800,
although he calculated this without the benefipiaffit figures. | have not analysed in
detail the bonus scheme to determine who is rigisabse | accept that the written
bonus scheme was not ever given to Mr Chamberagomsider. | do find, however,

that it had never been Mr Luff's intention to prdeidetails to Mr Chamberlain of a
bonus scheme which would not have worked. Whathaid work or not in practice

is irrelevant in the sense that Mr Chamberlainrhtl take up the opportunity to seek

clarification of its terms.
Laptop computer

[57] Mr Chamberlain alleges that the respondentrditigive him a laptop that he

had been requesting for many months and that, whed been given to him, it had
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been password protected so that he had been uioabse it. It so happens that the
laptop had been given to Mr Chamberlain on or adoish May 2010, immediately
before the weekend in which Mr Chamberlain had kaled that the bonus scheme
would not work for him. Mr Chamberlain’s evidenegs that the laptop had been
deliberately given to him password protected so ithaould frustrate him. | do not
accept that. It is much more likely to be the ctie the person who prepared the
laptop password protected it as is normal pracoe forgot to tell Mr Luff what the
password was. Mr Luff then passed the laptop oMit&hamberlain in an informal
manner. Again, as with the bonus scheme, Mr Chdaibedid not ask Mr Luff or
anyone else what the password was but simply spiaurige conclusion that it had
been deliberately password protected to preventfilam using it.

[58] | accept that the provision of the laptop mamgnths after he had requested it
would have been frustrating for Mr Chamberlain gisren that it was provided to him
prior to his resignation means, in my view, tha there fact of it having been given
to him late does not constitute an action that &e ely on in his constructive

dismissal claim.

The wordswrite it down were a repudiation

[59] | have dealt with this allegation in paragrédhabove.
Summary

[60] In summary, whilst | find that Mr Chamberlaimay have suffered frustrations
during parts of his employment, some due to the tlaat Mr Luff was a busy man
who did not always attend quickly to Mr Chamberkiquestions and concerns, | do
not find that any of the actions of the companggdld by Mr Chamberlain gave rise
to a repudiation of his employment agreement, eittieen viewed cumulatively, or

when viewing incidents in isolation.

[61] | therefore find that Mr Chamberlain was nosmdissed by the respondent,

either constructively or otherwise. Accordinglydcline his personal grievance.
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Mr Chamberlain also claims reimbursement of his expnses for his trip to
Southland together with unpaid wages for the periodMonday, 10 May to Friday,
14 May 2010

[62] The respondent admits that these sums haviee®ot paid but claims a right to
set them off against damages due for Mr Chambésldireach of contract in not
giving two calendar month’s notice in accordancehwthe requirements of his

employment agreement.

[63] Section 4 of the Wages Protection Act 1983vjgtes that, subject to ss.5(1)
and 6(2), an employer shall, when any wages bequagable to a worker, pay the

entire amount of those wages to that worker with@atuction.

[64] Section 5(1) provides that an employer may,doy lawful purpose, with the
written consent of a worker, or on the written resfuof a worker, make deductions
from wages payable to that worker. Section 6(3Islevith overpayments, which is

not relevant here.

[65] Clause 5A2 of the individual employment agream between
Mr Chamberlain and the respondent provides asvistio

Deductions may be made from remuneration for tiost dlue to the
Employee’s sickness, (other than sickness providlednder clause
9), accident, default (including leave without pay)ther absence or
as otherwise agreed between the parties to thisexgent.

[66] Clause 5A3 provides:

Upon termination of employment the Employer mayengductions
from the Employee’s remuneration or holiday payéspect of any
money owed to the Employer whatsoever.

[67] Clause 10.1 of the employment agreement pesvithat not less than two nor
more than four calendar months’ notice shall bewgiwn writing by either party of the
termination of the employment, unless a lesseiopdas agreed in writing between the

parties.
[68] Clause 10.2 provides:

Where the Employee fails to give all or part of tequired notice,
the Employee agrees that a penalty payment equitvedehis/her pro
rata remuneration for that part of the notice petinot given, will be
deducted from the Employee’s final pay (includintiday pay).
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[69] Mr Chamberlain did not give notice in accordanwith his employment
agreement when he resigned. | am therefore satififiat clause 10.2, in conjunction
with clauses 5A2 and 5A3, entitle the respondentitbhold payment of the final five

days pay otherwise owing to Mr Chamberlain.

[70] With respect to repayment of Mr Chamberlai®suthland expenses, clause
20.1 of the employment agreement provides that Nar@berlain would be
reimbursed for reasonable business-related tracepmmodation, meal and vehicle
running expenses. | do not find that clauses 5A®%A3 cover the reimbursement of
expenses incurred by Mr Chamberlain (as they docapstituteremuneratiof and,
therefore, find that the withholding by the respemidof these expenses was in breach
of Mr Chamberlain’s employment agreement. Accagtlin | order that the
respondent pay to Mr Chamberlain the expenses owonbim in relation to the
Southland trip. No evidence was given as to thewrnof these expenses and the

parties are invited to consult with one anotheasto agree the amount outstanding.
Counterclaim

[71] The respondent counterclaims against Mr Chalaipein respect of the sum
of $6,933.33. The respondent relies on clause k0.this respect, which refers
expressly to the payment opanalty payment case of a failure to give the required
notice. The fact that the parties have used tipeessionpenaltydoes not conclude
the matter, and the Authority must decide whetherdum fixed is a genuine forecast
of the probable lossLaw of Contract in New Zealand™3:dition, Burrows, Finn &
Todd21.2.6.

[72] Despite the label attached to the paymentanse 10.2 as a penalty, | do not
find the sum of two months’ salary to be extravdgarunconscionable an amount in
comparison with the greatest loss that could pbsdibllow from the breach.
Clydebank Engineering and Shipbuilding Co v Yzaglder-Castaneda, Don Jose
Ramog1905] AC 6. Mr Chamberlain walking out no dowdiused inconvenience to
the respondent which is difficult to quantify inres of damage suffered, a situation
in which a pre-estimate of loss approach is apjpatgar | therefore find that the terms
of clause 10.2 do bind Mr Chamberlain and awardstiva of two months salary, less
the amount of the unpaid wages for the period Mgnda May to Friday, 14 May
2010 already lawfully withheld by the respondent.
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Costs

[73] Mr Chamberlain is in receipt of legal aid. hé respondent is reminded that
s.40(2) of the Legal Services Act 2000 provides:tha
No order for costs may be made against an aidedquein a civil

proceeding unless the Court is satisfied that thare exceptional
circumstances.

[74] In Wadley v. Salon D’'Orsay L{d1998] 1 ERNZ 369, the Employment Court
construed the expressiaexceptional circumstanceas meaningquite out of the

ordinary.

[75] Costs are in the meantime reserved. Any climcosts by the respondent
should be made by lodging and serving a memoranaitinin 28 days of the date of
this determination. The respondent’s memorandusnldhaddress the issue raised by
s.40(2) of the Legal Services Act 2000 ainthdley Mr Chamberlain will have a

further 14 days to lodge and serve any reply.

David Appleton
Member of the Employment Relations Authority



