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DETERMINATION OF THE AUTHORITY

Employment relationship problem

1. In 2004 the applicants were employed by Spotlesvic&s (NZ) Limited as domestic
workers at Palmerston North Hospital.

2. An issue arose over the introduction of a new flap cleaning system between the
workforce, the Service and Food Workers Union apdtl8ss. There were consultations that

had been unsuccessful.

3. During the weekend of 12 and 13 June 2004 the dlaor Wards 23, 27 and 28 were
scratched.

4.  Peter Birch, Spotless’s area manager, receivedatren the damage to the floors from Rose
Fitzgerald, the site contract manager. Glynis Mafand probably Christine Carrick)

informed Mr Birch her ward floor (23) was also afied.
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Mr Birch says he inspected the floors. He saysvag not aware of any damage to floors in
Wards 24 (Ms Carrick’s Ward) and 29 (Ms Nugent'srdja

Mr Birch says that previously he had heard rumadirsabotage from Rose Fitzgerald. Also,

the applicants and other staff had raised concaiosit Mrs Fitzgerald’s behaviour towards

them in regard to undertaking the flat mop triall @iney allege that she threatened them with
the“sack”. Mrs Fitzgerald denies this. Mr Birch says hasidered what the possible causes
of the scratched floors could have been, includiag of sabotage.

He says he tried to get the support from the Uiori5 June 2004 to deal with the situation
when he telephoned Mr Thomas O’ Neill, the Uniogamiser. However, Mr O’Neill says
that Mr Birch told him that somebody had sabotatiedflat mop trial and if he caught the
person he would sack them. Mr Birch denies this.

On 16 June Mr Birch decided to meet with the ttapplicants. He required them to attend a
meeting. The applicants dispute his reasons foogsing them to attend the meeting. Mr

Birch says that he considered the three applicaate senior employees, were well regarded
by everybody, and that they had real influence aypb8potless’ employees. He says he felt
confident that they would be appalled, as he washea thought that somebody may have
sabotaged the cleaning operation in the hospitarevhealth and safety considerations would
be a factor. The applicants deny that these ceraidns were raised with them. Mr Birch

says the meeting was not a disciplinary meeting the applicants became upset during the
meeting because they felt they were being accusedbmtage (including an issue about Ms
Nugent getting out of a lift on another floor). Mirch denies he accused them of sabotaging

the trial.

Mr Birch accepts he did not give any notice of pugpose of the meeting and did not invite
the applicants to have a union representative ptes€he applicants are critical of him not
giving them notice and not providing them with tiEportunity to have a union representative

present.

The meeting did not go well. Indeed Mr Birch caesed it was a disaster. Mr Birch

acknowledges that the applicants became defertbiaethey may have felt under suspicion,
and that they became concerned that he was magougations about them, which he denied.
The applicants left the meeting and Mr Birch saysaone said they would take a personal
grievance. He did not hear who said it. The agplis deny saying this. When they left the

meeting they went to a staff room to phone a Urdgyaniser. Mr. Birch went to look for
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them to ensure that they had gone back to worke &fplicants say when they left the staff
room Mr Birch was outside the door. He says he twasg to locate them and check if they
had returned to their wards.

On 17 June Mr Birch requested the applicants &ndtanother meeting in an endeavour to

reassure them.

Mr Birch says that he was frustrated about hownteeting on 16 June had turned out and
was annoyed and upset about the applicants watkih@nd not returning to work following
the meeting and instead taking a break to do thair thing. At this point he says he had
concerns about the applicants returning to workthed own sense of convenience and says
“the complaints of bullying and threats by Ms Cakialso played quite strongly on my
mind”. The applicants say they wanted to speak to th@wn representative and return to
work but Mr. Birch deliberately followed them toriaas them.

Mr Birch’s reference to complaints of bullying atitkeats by Chrissy Carrick arise from
information that he had received from one workarbyR Craddock, another cleaner, who on
one occasion became upset about the flat mop sys&me reported to Mrs Fitzgerald who
took her to Mr. Birch. Mr Birch met with her. Hays that Rose Fitzgerald advised him that
Ms Carrick had made threats to various cleanerdanose or trial the flat mop. He says she
said that these cleaners were mainly weekend dleatidough there was at least one week
day cleaner identified by name. He referred ortlyhree named cleaners but nobody had
made any formal complaint, and at the time thatMas told of this situation, he did not
pursue it any further. Indeed his evidence was$ hwadecided there was no basis for
commencing a disciplinary investigation. HoweJss,says that he did decide to talk to Ms
Carrick informally, but did not do so until 16 ahé June.

On 17 June he wrote to the applicants on the perpbthe meeting he wanted them to attend
on Friday 18 June. His letter conveyed his wishdiscuss employment relationships,
responsibilities and mutual obligations. He staiieat the meeting was not a disciplinary
meeting and that he had no objection to them bnmpgi support person if they chose to do so.

The applicants requested their union representativeD’Neill to attend and assist them.
There was a meeting with the union before the appts and Mr O’Neill attended Mr Birch’s
meeting on 18 June about Mrs Fitzgerald. Eachhefapplicants say that they had some
concern about the 18 June meeting, despite Mr Birgassurances that the meeting was not

of a disciplinary nature and there would be no aimor negative consequences for them.
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Underpinning Mr Birch’s decision to have this magtiwas that he had considered the
possibilities as to why the floors had been damagedabotage or that someone had used a
corrosive cleaning product with the flat mop. @e tatter he decided to obtain samples of
the cleaning solution that had been used on Wardsn2l 28 and have the solutions tested.

The results of this investigation did not becompaapnt until 25 June and were inconclusive.

The meeting took place on Friday 18 June 2004y aftether meeting about Mrs. Fitzgerald
concluded. It was attended by Mr O’Neill and tipplacants. Also present was Mr Birch and
Doreen Hodgson, administration manager, who wasepteto take notes. Mr O’Neill took
notes also. There is a conflict between both gsalput how this meeting progressed, who
said what, when, and the context of what was s&idth groups dispute each other’s notes.
Mr O’Neill produced for the Authority’s investigatn his handwritten notes and referred in
his evidence to going back and filling out his ote the best of his recollection. Ms
Hodgson says that some time after the meetingnduater than that afternoon, she typed up
her notes and handed both the notes and the tygsr to Mr Birch. Mr Birch says he
checked the notes and then threw away the handwritbtes. When the employment
relationship problem was raised Mr Birch consulRster Jennings, the company’s Human
Resources Manager, who requested him to prepavenanary of the notes in bullet form.
These notes were produced. It was not until Dordedgson’s evidence was produced
before the Authority that her full type written eetbecame available.

The applicants’ claim that as a result of Mr Bicldnd Rose Fitzgerald’s behaviour and
conduct there was an impact on them and that tlezg ¥ess secure in their employment. The

respondent denies the claim.

The applicants have complained that Mrs Fitzgenadd checking up on them when they saw
her in the cleaning cupboards, presumably lookargefidence against them. Mrs Fitzgerald
says she under took safety checks as part of herarml inspected vacuum cleaners and Mr

Birch had requested samples of chemicals to test.

The effects on the applicants

19.

Christine Carrick

Ms Carrick currently remains employed by Spotless/ises as a domestic worker. She has
worked at the Palmerston North hospital since alSmgtember 1997. She says the events
caused her stress and made her feel sick, angtyesBed and humiliated. She says that she
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felt apprehensive and nervous about going backoidk with Peter Birch and Rose Fitzgerald

to the extent that his power, in particular, madework insecure.
Glynis Martin

Ms Martin is currently employed as a domestic wolke Spotless Services. She has worked
at the Palmerston North hospital since 1983. Slys the events caused her to be anxious
about her job security because of the things she Bater Birch said at the meetings. This,
she says, impacted on her confidence and selfrestee involved her being stressed and

nauseous.

Julia Nugent

Mrs Nugent was employed as a domestic worker withtl8ss at Palmerston North hospital
until 28 February 2005. She no longer works footss. She says that the events involving
Peter Birch devastated her and she felt threatentehidated and scared by his approach. It
caused her to worry that she could be dismissé s8ys she got sick and emotional that she
believed related to stress, and went to her doctor.

The meetings held on 16 and 18 June 2004
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Mr. Birch’s decision to try and engage the helpMif O’Neill first, and the applicants,

secondly, backfired. First a credibility issue ssas to what he said to Mr. O’Neill. Mr
Birch has been left exposed by Mr. O’Neill’s claihat Mr Birch told him that somebody had
sabotaged the flat mop trial, and if he caughtpgbeson, he would sack them. Mr Birch

denies this and in particular that he would sagjoag.

Mr. Birch did not think to permit the applicantshave a representative on 16 June because
he did not believe that representation was necgsdde did not adequately communicate to
the applicants what he was trying to do in enlgstimeir assistance. The way he handled the
meeting left it open to the applicants to conclti there was an issue of an allegation of
sabotage that involved each of them. His commtinics failed to assure the applicants that
they were not being accused of sabotaging thedlodr seems his reasons for choosing the
applicants to attend the meeting does not seeravte been provided at the time, although he
provided an explanation at the Authority’s inveatign meeting. There was no advance

notice given to the applicants as to what the mgetvould be about. Given the delicate
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nature of what Mr. Birch says he was trying to agbi some notice would have been
reasonable, especially since his attempt to eltit O’Neill's help had failed. Also the
situation was not helped by Mr. Birch knowing tltaere was a problem involving Rose
Fitzgerald and Ruby Craddock and the underlyinggallions about bullying over the flat
mop trial. Another factor was that the applicaaitege that Rose Fitzgerald was checking on
them. In the Authority’s investigation the apphtsidisputed that she was doing safety audits
and they were left wondering if she was checkinghen chemicals and vacuum cleaners in
their cupboards. The meeting ended abruptly withoy certainty as to who caused it to end.
It is probable that Mr Birch’s concern about theécome of the meeting led him to either
ensure the applicants did return to work or chatkhem, but there is no proof that he set out

to harass them.

It is reasonable for Mr. Birch to want to talk tmgloyees. However, in the circumstances of
this matter he had tried to get Mr. O’Neill's hefpregard to a matter the company and the
union were consulting on. There was a seriousengtat had developed and he singled out
three employees without telling them why and lefbpen to them to conclude, as they say,
that they were being accused of sabotaging the tHe accepted that he did not tell them

what the meeting was about in requiring them teratt He accepted the meeting went badly,
and that he was left very frustrated. Thus thetmgeavas far from ideal and did not accord

with reasonable practice.

On 18 June another meeting was held. This timeapi@icants were represented by Mr
O’Neill and Doreen Hodgson was present. Mr. Bisctonduct during this meeting has been
challenged. He denies acting inappropriately ai¢fiohe says that he did act firmly. What is
clear is that the applicants have felt that theyewet treated fairly at the meeting because of
Mr. Birch’s alleged comments, manner and treatnwnthem and the union. Again the
conduct and outcome of this meeting fails to acamitt reasonable practice because of Mr
Birch’s handling of the situation. He has left Belf exposed to criticism and everyone’s
integrity being questioned. This situation falled of reasonable practice from the senior

manager.

The issues underpinning the parties’ relationship

26.

First there is the matter of the damage to somel Waors. Whatever had affected the floors
was not determined at the time. Also, it seemé&daounclear which wards were affected

because, there is a difference between Mr. Birath Rose Fitzgerald and the applicants’
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versions, about what wards had been affected bgdhsgage and which wards were referred

to at the time.

Secondly, there is the matter of how Mrs Fitzgésapaesence in the cleaning cupboards has
been interpreted. She provided an explanationst@tundertook safety checks as required in
her job and that Mr. Birch requested samples ohtibals to test. The evidence shows that
Mr. Birch did indeed carry out some sampling anstitg that proved subsequently to be
inconclusive. Mrs Fitzgerald was also able to supparrying out safety checks as part of

her job.

Thirdly Mr. Birch had knowledge of the difficultiesith the flat mop trial. There had been
unsuccessful consultations with the Union and eggde. There was an allegation of
bullying involving Ruby Craddock, and an issue alddus Fitzgerald and her relationship in

managing the situation with the applicants.

Then there was the unsuccessful meeting on 16ahohéhe failure of Mr. Birch to elicit help

from Mr. O'Neill and the applicants. The allegatioghat Mr Birch threatened to sack
anybody found to be involved in sabotage would haappened without any proof and
without a full inquiry, but there is no reliableiggnce of Mr Birch jumping to a premature
conclusion. Instead, the situation has been mdduolethe credibility issues between all the

participants and especially the issues arisingbttie 18 June meeting.

Conclusions

30.

My conclusion is that the applicants were not #dah accordance with reasonable practice
considering that the meeting on 16 June went bahllly. Birch was entitled to meet with the
employees and because the meeting did not invalyedssciplinary action there was no
requirement for him to advise them of it in advancerrange representation in advance of
what he intended to discuss. However the failor@roperly present the situation to them
caused them to leave upset and worried that tharkl @xist some allegation against them.
Also they were singled out and left to face theiéssrelating to the next meeting. The next
meeting on 18 June was purportedly neither a diseify meeting nor an investigation. At
best it was an untidy and ineffectual attempt tmedy the disastrous meeting of 16 June
because Mr Birch took a firm approach in handlihg tmeeting. The feelings of the
participants in the 18 June meeting were exaceadldatdhow upset the applicants already felt
and left them believing that they were somehowaesible for the damage done to the floors

of the affected wards. Mr Birch was responsibletiiat atmosphere.
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It was open to Mr. Birch to consider the possipildf sabotage, as he says he did, and
consider what caused the damage. However, if pjgoach was not to pursue a formal
investigation and disciplinary process, but toand elicit support to help him, then he went
about that very poorly. The applicants did notéethat meeting with the understanding that

M Birch was seeking their assistance but they thahgy were the ones being accused.

The next meeting on 18 June did not improve theasin where the parties have left with
different versions of what was said and how pedydbaved with conflicting records and

notes.

The applicants were not materially disadvantaged their claim rests on the how they felt
and their impressions and beliefs about the sdnatBecause | am not satisfied the situation
amounts to an unjustified action, albeit the sitratvas very poorly handled by Mr Birch, the
evidence is not sufficient to support the applisaemployment becoming less secure (as
opposed to what they believed and in turn was ttety the credibility issues that have
emerged). The matter cannot be resolved by wag pérsonal grievance. If there is an
employment relationship problem, it is about MrdBis handling of the meetings and the
people involved, and he needs to consider givingndabn to this for the future, and the

company and the union setting about to build retetnips.

| have no doubt there has been an impact on eatttepplicants that | cannot compensate
them for. They are fortunately represented byrthaion, so therefore the costs have been
covered by the union. | would not be inclined waed costs to the respondent because the
Authority’s investigation has found there is an éyment relationship problem even
although the applicants have not been successéutlaim for personal grievance. There was
clearly an employment relationship problem in thetips’ dealings and communications with
each other that they all have to take some respitibsifor. If this had been handled more
sensitively by Mr Birch then the union would notveancurred any costs and particularly the

filing fee. In case any orders are necessaryllreslerve costs.

P R Stapp
Member of Employment Relations Authority



