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DETERMINATION OF THE AUTHORITY
Employment relationship problem

[1] Uno Where Limited (“Uno Where”) employed Cesare lI8teand Denise Carey as
chef/manager and manager respectively at its UrstalReant and Bar in Dargaville, commencing in
or about September 2004.

[2] Mr Stella and Ms Carey say they were constructiaglgl unjustifiably dismissed. They rely
on the accumulation of stress caused by what thgyas the employer’'s mismanagement of the
business, its frustration of their attempts to xaut their own managerial responsibilities, angirth
long hours of work. They also refer to Uno Whenglsporting to initiate a disciplinary procedure
just before the end of their employment, and taneking a complaint to the Police that they were
in unauthorised possession of company property.

[3] The statements of problem also alleged personalgmices on the ground that Mr Stella’s
and Ms Carey’'s employment was affected to theiadiiantage by unjustifiable actions of their
employer. Broadly speaking, the actions said tthbesubject of these personal grievances were the
ones raised in support of the unjustified dismigsi@vances.

[4] Both Mr Stella and Ms Carey say further that they ribt receive holiday pay owing when
their employment ended.

[5] Uno Where denies there was a dismissal and tastguilty of unjustifiable action towards
Mr Stella and Ms Carey. It has also counterclaifoedlamages, saying Mr Stella and Ms Carey:

(a) failed to provide the required notice of terminataf their employment;
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(b) breached their duty of fidelity to it by, -

(i) setting up a pizza business named Art of Pizza #fieir employment ended,
when they knew Uno Where was planning to incor@oiatpizza menu in its
restaurant operation, and

(i) advising customers they were not operatirgytmo restaurant because of stress-
related illness;

(c) breached their duty of good faith by, -

(i) their failures to provide the required notice afi@ation,

(ii) their failures to communicate with and repfully to the employer during their
employment,

(i) making themselves unavailable to receiveaasint supplies, and

(iv) making a complaint to OSH in bad faith;

(c) breached a confidentiality agreement and misusedfidamtial information
belonging to Uno Where;

(d) caused damage to a wall on the restaurant premises;

(e) failed to return company property; and

() caused it to lose profit over the Christmas-Newnfeaiod 2004-2005.

[6] A further allegation that Mr Stella and Ms Care¥igted employees for their own business,
in breach of their obligations to Uno Where, wasyvproperly abandoned at the investigation
meeting. There was no evidence such solicitingiwed during their employment. If there was
any such soliciting after the end of Mr Stella’'sldis Carey’s employment, there was nothing to
prevent it.

[7] By arrangement with the parties the Authority’sa@stigation of Uno Where’s counterclaims
addressed liability only, with quantum being reserfor a later date should that become necessary.

The parties’ employment relationship

[8] Mr Stella is an experienced chef who owned andaipdrhis own restaurant near Auckland
for over 8 years before it was sold in late 2008s Carey was a partner in the restaurant for some
four years leading up to the sale. After the daih had been working in other positions for a few
months when, in July 2004, they saw an advertiséfoepositions at ‘Uno Brasserie and Bar'.

[9] They contacted Frank D Nola, a director and shddelnan Uno Where, and interviews were
arranged. Mr Stella accepted the position of ganawith particular responsibility for the running
of the kitchen. Ms Carey accepted the positioresfaurant manager, with particular responsibility
for the bar and restaurant. Their employment conuaé on 17 August 2004.

[10] Mr Nola said in evidence that he intended Mr Steltal Ms Carey to run the kitchen and
front of house but they would not have respongibiior any financial matters. He told them he
would not take a ‘hands on’ role although he exgeaegular reports about matters such as the
business takings. He also told them the restawvantd be ‘their baby’, and they had reasonable
grounds to expect a relatively free hand whenmtedo the mutual aim of rebuilding the restaurant
after the departure of the previous managers. ffecte Mr Stella and Ms Carey would have
responsibility for operational matters.

[11] Financial aspects of the business would be theoresipility of Mr Nola’s and of Bernie
Mudgway — a consultant who provided accounting Bnhdervices to Uno Where. In practice,
however, Mr Nola’s and Mr Mudgway’s activities eoached increasingly on operational matters,
with Mr Stella’s and Ms Carey’s actual manageriatcetion being very limited.
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[12] It can be expected that, in any business whereatipeal and financial responsibilities are
separated, there will be grey or overlapping ar@asthe practical observance of those
responsibilities. Good communication, complemengtyles, and clear mutual understanding of the
respective responsibilities of the parties cangmgt any serious problem and ensure the business
runs relatively smoothly. Unfortunately none absk features was present here.

1. Early and ongoing disputes

[13] Between September and December 2004 there wascerasmg number of disputes about
the running of the restaurant. These disputes ddriimne basis for Mr Stella’s and Ms Carey’s
allegations that Uno Where mismanaged the busiriesstrated their attempts to carry out their
managerial responsibilities, and that long hoursafk were required. | detail only some of them.

(a) The flow of financial information

[14] Disputes about the flow of financial informationdanlay both parties’ claims, with both
complaining of not receiving adequate informatiomi the other.

[15] From their point of view, Mr Stella and Ms Careydhao access to the restaurant’s bank
accounts or banking records, did not hold a comgaeguebook and did not have signing rights on
a company cheque account, played no role in delmcreditor management and did not receive or
issue invoices, and played no role in the ovenatigeting and financial planning for the business.
In a financial sense they operated at a limitedlzasic clerical level. Indeed their concern wad th
they needed more financial information about thsiress, to allow them to make the operational
decisions to create the success Mr Nola had ireticabuld be ‘their baby’.

[16] In addition, although Mr Stella and Ms Carey weezmitted to engage staff, and were at
least aware of staff hours of work and wage cdbtsy were not responsible for any other financial
aspect arising from the employment of staff. |,adere, that there was an ongoing dispute about
Mr Nola’s attempts to place a limit on the propomtiof wage costs to turnover. Mr Stella’s and Ms
Carey’'s attempts to keep to a limit anyway led themwork longer hours than they would
otherwise have done by carrying out extra duties$elves.

[17] As for Mr Nola’s concerns, to the extent | coulemtify a settled reporting procedure, it
seemed to be this. From the outset Ms Carey wasiding information in the form of a
spreadsheet format suggested by Mr Nola. The sgiead included details of employees’ pay and
hours of work, and total daily income received tlglo the till. The till information did no more
than break the income down according to whethemgsly was made by cash, eftpos, cheque,
credit card or on account. The spreadsheet attedlithe total number of customers at the
restaurant each day. Ms Carey used till receipdsvgage records to complete the spreadsheets.

[18] That information was bare. It became even barer twe early months of the employment

relationship when problems with the till system seai problems in obtaining the till receipts Ms

Carey used in making her reports. UnfortunatelgenvMr Nola began expressing his concerns
about the financial position of the business are @mount of information he was receiving, Mr

Stella responded in an increasingly aggressiveiasubordinate tone. The less information Mr

Nola received and the more he expressed his cagcr@a more insubordinate Mr Stella became.
He even began refusing reasonable requests famatemn about staffing, and to dictate when the
information would be provided. The responses weneasonable, and although the responsibility
for failing to introduce an effective reporting st was Mr Nola’s, the increase in his concerns in
the face of Mr Stella’s responses was justified.
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[19] Another aspect of the problem became apparent gitine investigation meeting. Although
Ms Carey was completing her spreadsheets frometikipts generated directly from the till, the till
itself was a dummy terminal linked to a full softeassystem and database with a terminal in the
restaurant office. Ms Carey was aware of thatshethad never been shown how to use the system
to create the full and detailed financial repottevas capable of generating. Nor had that facility
been pointed out to her. Nor had anyone askeddesse the facility in making her financial
reports. Instead, when Mr Mudgway demonstrated dixigtem at the commencement of her
employment, he had done no more than focus ontingwgtock details.

[20] In November 2004 Mr Nola starting referring in mequests for information to the much
fuller reports generated by the computer systeny. DBcember he was expressly requiring these
computer reports. Had he been that specific wheebdgan raising concerns in September and
October - and ensured Ms Carey understood what de agking for and was able to use the
computer system to provide it - the problem showdtl have arisen. Had the parties’ relationship
been more cordial by December, the problem shoaNe lheen capable of amicable resolution.

[21] An associated feature of the problem was Mr Ngb@'ssistent reference to ‘till reports’ in his
requests for information. From about November hebably meant the full computer-generated
reports, but since these had not been pointecoddstCarey she understood the references were to
the ‘till receipts’ she had been using.

[22] In or about November Mr Nola did at least recogigme assistance might be required, and
he put that matter in Mr Mudgway’s hands. HowevemMudgway simply asked Mr Stella and Ms
Carey if they wanted assistance with the ‘till @po They thought he was referring to ‘till
receipts’ (and presumably to the separate probleitisthe operation of the till) and declined the
offer of help. Mr Mudgway did not press the matt€his loose terminology contributed to the
misunderstandings about the provision of finanicidrmation. It did not help, either, that by then
Mr Stella was openly contemptuous of Mr Mudgway.

(b) Problems with suppliers

[23] Another of the sources of discontent arose outhaf astonishingly inefficient system
applying to the ordering and receipt of restauranpplies, and the payment of suppliers.
Responsibility for these aspects was split betwdestella (placing orders), and Mr Mudgway and
Mr Nola (receipt of invoices and ensuring paymemtelivery, and later the receipt of deliveries as
well). Worse, Mr Nola and Mr Mudgway were based/Mmangarei and tended to exercise their
responsibilities from there, although Mr Mudgwayulbvisit the restaurant. It is no wonder there
were problems with suppliers not being paid, deiesenot being made, and unhappiness all around.

[24] | regard the minimal level of control Mr Stella akts Carey were able to exercise over the
fate of orders once they were placed as a reasogablind for the wider concern they expressed
about the limits on their ability to manage. Tiatlso the reason why | did not find persuasive
attempts to blame them for some of the suppliebleras by saying their presence at the restaurant
when deliveries were due could not be relied ort. didy that, neither Mr Stella nor Ms Carey was
responsible for a number of errors and oversightschvunderlay many of the problems with
suppliers.

(c) The placement of bar stools
[25] | refer to this dispute because it was raised im Where’s later attempt to discipline Mr

Stella and Ms Carey. It arose in late November @ntterned the positioning of bar stools in the
restaurant. Such an issue should not have bedwengubject of a dispute at all, and the fact that i
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did reflects the poor state of the relationshiptliiyn. Mr Stella and Ms Carey believed the stools
should have a certain placement in the interesenoburaging people into the restaurant. Mr Nola
believed they should have a different placemerdrder to meet what he said were obligations to
the brewery which supplied the bar.

[26] The placement of the stools should have been aenfait Mr Stella and Ms Carey in their
role as managers. If the obligations to the brgwead any real substance they could have been
raised for discussion with Mr Stella and Ms Cardgstead, without reference to them, Mr Nola
caused the stools to be moved. For no real redasermrest of the restaurant furniture was moved
too. When they found that had happened, Mr Stelidh Ms Carey moved it all back. Mr Nola
considered their action unsatisfactory and insedidhat the stools be left where they had been
placed. Mr Stella in particular was angry abosetitistruction, and conveyed that to Mr Nola.

(d) The difficulties escalate

[27] In late November 2004 Mr Nola began to arrange gadormance reviews due in mid-
December in terms of the schedules to the partesployment agreements. Both parties
acknowledged the usefulness of a form of mediatsistance, but could not arrange assistance
soon enough for Mr Nola. He was becoming more eored than ever about the lack of adequate
financial information, and wanted to advance thad ather issues. A stand off developed in
November and early December over the timing ointieeting and the identity of the mediator.

[28] Also in early December 2004 Mr Stella complainedhte Occupational Safety and Health
service about a slippery safety mat (which couldeheen cleaned although the parties disagreed
about how), sunstrike affecting the ability of §tef work safely at certain times of day (which |
discuss later in this determination), and the laydunis work bench. In a report dated 18 Febyuar
2005 an OSH inspector concluded that, despite Mil&& belief that the matters raised were
significant, they were not. The inspector commeéntand after hearing the evidence | agree - that
the problems could easily have been addressed. e Somd have been addressed by Mr Stella
himself. Again the fact that they were not is eadive of the extent of the dysfunction in the
employment relationship, and the extent to whichscdtation seemed to have been required for
even the most minor matters.

[29] Aside from the way the OSH complaint illustrated #xtent of the relationship breakdown, |
found nothing in the evidence to suggest Uno Whes in breach of its obligations to Mr Stella
and Ms Carey regarding health and safety in thekplace. Later in this determination | return to
Uno Where’s claim that the complaint to OSH was enaxbad faith.

2. Attempts to initiate a disciplinary procedure

[30] On 14 December 2004 Mr Nola sought a disciplinagetimg with Mr Stella and Ms Carey.
Mr Nola advised a meeting would be held on 17 Ddmmanto address their alleged refusals to:

(a) provide ‘till reconciliation’ reports (which was h@n accurate description of the
information he really wanted);

(b) adhere to requirements regarding wage costs asanage of turnover; and

(c) place bar stools where Mr Nola instructed.

[31] The 17 December meeting did not go ahead. Mr&tgle a brief reply by email message
on 14 December, with another message dated 15 here2004 expressing the hope that Mr Nola
was notdeliberately trying to make our work situationistolerable as to try and induce us to resighOr his part
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Mr Nola sought an alternative meeting date of 2tddaber, and sai@ve are not prepared to wait
indefinitely for a response.’

[32] Mr Stella’s and Ms Carey’s solicitors respondedvio Nola’s concerns by letter dated 20
December 2004. The solicitors indicated they wadd be available for a meeting until after 10
January 2005. Mediation was again suggested.

[33] The letter also referred to yet another disputevben the parties, namely the Christmas-New
Year opening hours. There had been some exchan@gober and November about staffing, and
a suitable menu, but apparently nothing was fiedlis In December Mr Stella and Ms Carey
complained of not receiving a response to theiuestfor Mr Nola’s comments on their proposals.
The letter said they would make their own decisemg that the restaurant would be closed from
Christmas Day to 28 December inclusive.

[34] By letter dated 21 December 2004 Uno Where indicdteras prepared to attend mediation,

but no suitable date was available in the neardéutund the company did not wish to delay at least
obtaining an explanation from Mr Stella and Ms Gardt sought a meeting on 10 January 2005.
The 21 December letter did not comment on the @has-New Year opening hours, but at least the
financial information Mr Nola required was idengii more accurately and specifically than in the
14 December letter.

[35] The parties’ relationship went into a steeper decthan ever. On 28 December 2004 Mr
Stella and Ms Carey visited their doctor becausthefstress they were experiencing at work. Mr
Stella in particular was very distressed. Theictdogave them a medical certificate for 28 days’
sick leave, but they decided to return to work.

[36] Almost immediately there was another incident betnwMr Nola and Mr Stella when, on or
about 29 December, Mr Stella went to Mr Nola’s Wienei premises in order to collect his and Ms
Carey’s wages. Mr Nola enquired about Mr Steliatentions regarding New Year opening hours.
Mr Stella refused to answer unless his represeetatas present, which | consider unnecessary as
Mr Nola was entitled to an answer. Mr Nola told Btella he would be putting his position in
jeopardy if he did not answer, but no answer wakhfoming.

[37] Subsequently, in a letter of 30 December, Mr Natamally raised a concern about
Christmas-New Year opening times.

[38] On 4 January 2005 Ms Carey had a severe stregsoreatwork and both she and Mr Stella
decided they would take their sick leave. Thejetdup and closed the restaurant, leaving on the
door a note to customers saying they were takimg toff because of stress-related illness. By
memorandum dated 5 January 2005 they forwarded riredical certificates to Mr Nola, as well as
a memorandum making him aware of their absencetenckason for it.

3. The complaint to the Police

[39] In response, on or about 5 or 6 January 2005, Mia Nmd Mr Mudgway visited the
restaurant premises. They noted that Mr Stelladwessed the premises - as he had, in order to
collect some personal property - and concluded ¢dbgtiin company property was missing. They
took the view it had been stolen. They also detide Stella was responsible for damage to a wall
in the restaurant, to which | return later in tetermination. Mr Nola decided to file a complaint
with the Police.
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[40] As a result, on 10 January 2005 the Police execateehrch warrant of Mr Stella’s and Ms
Carey’'s home. The Police were looking for: thremiks; a pocket calculator of minimal value; a
knife block; and 220 music cds to which | will alsgurn.

[41] The Police did not find any quails although docketating to the sale of some quails at the
restaurant were found, the pocket calculator wasvial item and there was nothing inappropriate
about its location in any event, and the knife klbelonged to Mr Stella. The Police did not find
any cds in the possession of Mr Stella or Ms Cargyfound 43 in the possession of a kitchen hand,
Joshua Tahu, whose home was also searched. Hiétlase cds were no more than empty cases.

4. The rest of January 2005 and the resignation

[42] By letter dated 7 January 2005 Uno Where’'s repteiga again raised Uno Where’s
requirement for a disciplinary meeting, althougle tfepresentative’s unavailability meant the
meeting could not be conducted until the end ouldan The letter said the concern about wage
costs would not be pursued, but raised additiohady@ions of misconduct. These included more
detail in support of the alleged failure to provifieancial information as well as alleging
unauthorised possession of company property.

[43] That action, the complaint to the Police togeth&hwhe rumour and gossip surrounding it,
and some unfortunate comments of Mr Nola’s togetiigr more rumour and gossip arising from
his attempts to keep the restaurant open in Janpaggeded the inevitable announcement of the
end of the employment relationship. At or abow #éxpiry of Mr Stella’s and Ms Carey’s sick
leave, their solicitor advised Uno Where’s représive that they would not be returning. The
relevant conversation occurred on or about 26 Ignw@and the resignations were confirmed in
letters dated 2 February 2005.

[44] The reasons for the resignations, as set out itettexs of 2 February 2005, included:

(a) the execution of the search warrant;

(b) interference with the day to day running of theibess;
(c) spreading rumours about the theft of money; and
(d) general aggressive and demeaning conduct.

Whether there were dismissals

[45] | apply the following legal principles in determmg whether the resignations amounted to
constructive dismissals:

“... we consider the first relevant question is wigetthe resignation has been caused by breach pfoduthe
part of the employer. To determine that questibtha circumstances of the resignation have t@xemined,
not merely of course the terms of the notice oeptommunication whereby the employee has tendired
resignation. If that question of causation is agr&d in the affirmative, the next question is wketthe breach
of duty by the employer was of sufficient serious make it reasonably foreseeable by the emptbgethe
employee would not be prepared to work under thmelitions prevailing: ... Auckland Electric Power Board
v Auckland Provincial District Local Authorities Of ficers [IUOW [1994] 1 ERNZ 168, 172.

[46] When there are as many accusations and allega®tisere have been in the course of this
employment relationship problem, it is importantitientify which caused the resignation and
which formed part of the war of attrition into whicnatters have descended. As an example of the
latter | refer to the health and safety concernsSkédla raised with OSH, and additional complaints
associated with the state of the kitchen which inedaat the investigation meeting. | am not
persuaded health and safety issues of that kinggla causative part in the decisions to resign.
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[47] Mr Stella and Ms Carey do, however, say their Itnogirs of work played a part in the
decision. The agreed hours of work were for 5 daygeek, with the restaurant being closed on
Sundays and Mondays. Mr Stella and Ms Carey gaw#ence they would start work between
about midday and 2 pm, with the restaurant opefingustomers at 5 pm. It would stay open until
10 — 10.30 pm on weekdays and midnight — 1 am aflafrand Saturday nights, depending on
when the last customer left. For a period in Oetdhe restaurant was also open for lunch three
days a week, but that became too onerous as tlessay start time then became 9 — 10 am. If Mr
Stella and Ms Carey had been obliged to continweniog for lunch | would have accepted their
hours were excessive.

[48] Otherwise, although the hours of work were long,tle@ busiest weekday the maximum
number of hours worked would be 10 ¥2 and on quetkaays there could be less than 8. The
financial information with which | was provided iicdted there was no shortage of quiet weekdays.
While | accept that Ms Carey and Mr Stella workedder hours than they would have liked to in
order to minimise wage costs, and that they wottkadl, the evidence about their hours of work
was too vague to support a finding that they wergiired to work excessive hours. Indeed, with
the exception of the short-lived attempt to openldoch, it appeared to me the real problem was
with the accumulation of the stress and unnecesdeaiys on time caused by the state of the
parties’ relationship and disputes such as thasmudsed in the rest of this determination.

[49] Thus while | accept their concerns about their Baafrwork were factors in the decisions to
resign, there was no evidence of a breach of dutgspect of those hours.

[50] Turning to the reasons in the 2 February resigndgtter, | reject for lack of evidence the
allegation that Uno Where spread rumours abouthtéie of money.

[51] Next, | infer that references to ‘interference wiitle day to day running of the business’ and
‘general aggressive and demeaning conduct’ condedisputes and difficulties of the kind
described in this determination. In addition | nebahose references as being related to the
subsequent assertion that the employer ‘mismantgedhusiness’. | do not know what else was
intended by the latter, but if it encompassed Mill&ts and Mr Carey’s allegation that the business
was under-funded, there was no evidence of that disilegard the allegation.

[52] Further to the allegations of interference in tlag-tb-day running of the business, | accept
Mr Nola took a far more hands-on role than he leadMr Stella and Ms Carey to expect he would
take. His idea of having responsibility for fingdanatters involved a level of micro-management
that Mr Stella and Ms Carey understandably resentgunilarly, Mr Nola’'s idea of the level of
management at which they would operate in praetae substantially less sophisticated than theirs.
Finally, although Mr Stella made a number of inappiate comments about Mr Mudgway, | accept
that aspects of Mr Mudgway'’s involvement in the mimg of the restaurant contributed to the
problems by further weakening lines of communiaatio

[53] Having said that, the use of language such as ‘amsged the business’ and ‘interfered in
the day to day running of the business’ indicateraency to judge the way Mr Nola sought to run
the business without giving appropriate recognittonhis right as the employer (through Uno
Where) to run the business as he saw fit. Thaidét did not enhance the relationship.

[54] Regarding the attempt to initiate a disciplinarpgadure, the reaction of Mr Stella in

particular to Uno Where’s attempt to set up fifs¢ tperformance review, then the disciplinary
meeting, made matters even worse. Whether or noNMa’s concerns could be shown to have
substance, he was entitled to raise them and veksngeto invoke an appropriate process to at least
do that much. Any decision he made as a resulldcthen be open to challenge, but it was



9

premature for Mr Stella to allege in December ttie efforts amounted to attempts to force
resignations. Considerations such as the followimguld have been properly acknowledged:

“[57] It must be possible for employers, in the o of a formal performance appraisal, to holdrankk
discussion with employees, including the voicingdidsatisfaction or less than entire satisfactidth whe
employee’s performance. The employee is entitlethe context of the subsequent discussion, taack facts
and considerations that might alter or moderatesthployer’s adverse views, as indeed happened. ...”

NZ Institute of Fashion Technology v Aitken[2004] 2 ERNZ 340, 359.

[55] Thus if the reference to ‘general aggressive amded@ing conduct’ was intended to include

Mr Nola’s attempts to arrange a performance re\aed a disciplinary meeting, then | do not accept
the attempts should be characterised in that vidor. do | accept it was appropriate for Mr Stella to

allege, in correspondence at the time, that thamgits amounted to ‘harassment’. The allegation
was unhelpful and unnecessary.

[56] If the reference to ‘general aggressive and demgacmnduct’ was intended to refer to the
effect of Mr Nola’s micro-management, | deal witlose acts elsewhere. Otherwise the allegation
was stated so vaguely | can take it no further.

[57] Finally I consider the complaint to the Police, eiled to the execution of the search
warrant, to be poorly-judged. There were no reablengrounds for the complaint. The accusation
regarding damage to the wall was based on assumptio Mudgway could and should have told
Mr Nola of discussions he had with Mr Stella abatat to do with the cds, and Mr Nola knew Mr
Stella was using much of his own kitchen equipnfkeathad said so in email messages). While the
guails might have appeared to be unaccountedHere twere no reasonable grounds for suspecting
Mr Stella and Ms Carey had unauthorised possesgitrem.

[58] | balance this, however, by noting Mr Stella’s @nde that in early January he removed
some of his and Ms Carey’s personal possessionstfie restaurant because of his own distrust of
Mr Nola and Mr Mudgway. He had already been raisire possibility of constructive dismissal. In
reality the relationship was moribund even befbeedomplaint to the Police.

[59] Inevitably all of this conflict caused stress. vaajiven considerable thought to whether the

stress and conflict resulted from what was esdgntigproblem of a mismatch in style, expectations

and management philosophy, or whether the diffiesiltvent further and amounted to a breach of
duty in terms of thé&uckland Electric Power Board decision. For the most part | have taken the

view that the behaviour on both sides was suchthigaproblem should be seen as one of a profound
mismatch rather than of a breach of duty by theleyep.

[60] However, on viewing the relationship as a wholeg tring has tipped the balance in favour
of my finding that there was a breach of duty mgkiinreasonably foreseeable that Mr Stella and
Ms Carey would resign as a result. That is, MraNetl Mr Stella and Ms Carey to believe that they
would have a degree of managerial freedom theyndicexperience at all. | accept that they were
prevented from doing the jobs they had been legekfmect they were hired to do. That was partly
because ordering and reporting systems were imafficand partly because of the lack of freedom
to make even low level decisions. This caused st@es frustration, and was a significant factor in
the breakdown of the relationship and the resignati

[61] For that reason | conclude that Mr Stella and MseCavere constructively dismissed. The
dismissals were not justified.

Remedies for unjustified dismissals
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1. Reimbursement of lost earnings

[62] Mr Stella and Ms Carey have personal grievanceb@iground of their unjustified dismissal.
They have sought three months’ wages ‘in lieu dfced However their contracted entitlement to
notice was a period of two weeks, and that is thice to which they were entitled. It would be
more appropriate to address their claims for thmeaths’ wages as claims for the reimbursement of
remuneration lost as a result of their persona&wvgmces, with particular reference to s 128(2jef t
Employment Relations Act 2000.

[63] | take into account, too, that s 124 of the Actuiegs the Authority to consider the extent to
which the actions of an employee contributed tosiheation that gave rise to the grievance, and if
the actions so require to reduce the remediesmbald otherwise be awarded.

[64] | have referred on a number of occasions to aggeess insubordinate conduct on Mr
Stella’s part. His conduct was uncalled for andagessary, and ensured that the difficulties in the
relationship became incapable of resolution. Htdbuted significantly to the situation that gave
rise to his personal grievance. For that reageduce his claim for reimbursement of lost earnings
to the amount of notice of termination he shouldeheeceived. Uno Where is ordered to pay him
two weeks’ wages, being $762 (gross) x 2 = $1,884eimbursement of lost earnings.

[65] There was no evidence Ms Carey was guilty of thiadl lof conduct. On the contrary, on
occasion she apologised to Mr Nola for Mr Stellaigbursts and made constructive attempts to
restore the parties’ relationship to a sensibléifgo However, and understandably, she was a party
to many of the communications in which an unreaBnatance was taken, for example the
accusations of harassment which met Mr Nola’'s mealsie attempts to arrange a performance
review and a disciplinary meeting. | reflect thwgt reducing her claim for reimbursement of lost
earnings to one month’s wages inclusive of notitlno Where is ordered to reimburse her in the
sum of $500 (gross) x 4 = $2,000.

2. Compensation for injury to feelings

[66] There was such a far-reaching failure in the pgrtielationship, and so much was
attributable to the behaviour of both parties, thdb not consider it appropriate to provide Mr
Stella or Ms Carey with any further remedy in respé injury to their feelings.

The disadvantage grievances

[67] At the start of the investigation meeting | soudlatrification from counsel for Mr Stella and
Ms Carey of exactly what was being relied on inpsarp of the disadvantage grievances. Counsel
referred to the contents of the solicitors’ let¢r20 December and the four reasons set out in the
resignation letter of 2 February.

[68] In effect, those were the same matters as thosedain support of the allegations of

constructive dismissal. To the extent that anythefm are capable of supporting a personal
grievance, they have been addressed and remedpattasf the unjustified dismissal. There is no
need to take them any further.

Non-payment of holiday pay

[69] No holiday pay was paid to Mr Stella or Ms Caretloa termination of their employment. |
refer in the next section of this determinatiothte reasons for this.
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[70] For reasons also set out in the next section af dietermination, | find Mr Stella and Ms
Carey were entitled to payment. Uno Where providedestimate’ from a payroll company to the
effect that Ms Carey is owed $600 and Mr Stelleoveed $914.40. Better evidence than an
‘estimate’ is necessary here, but Uno Where isredi®o pay those amounts with leave reserved to
Mr Stella and Ms Carey to apply to have them caecd they are not accurate.

Uno Where’s counterclaims
1. Failure to give two weeks’ written notice ofiggsation
[71] The relevant employment agreements contained tloeviag provisions:

“8. Remuneration

(vii) In the event that the employee’s employmentarminated or the employee resigns, the emplbogeeby
authorises the employer to deduct from the emplsyeay whatever monies the employer may be owecund
the employment relationship.

12. Termination
(i) Either party may terminate this agreement by giviogless than two weeks’ notice in writing to titer

party. ...

(iv) If the Employee leaves without giving the régd notice of termination of employment the Emgoghall

be entitled to liquidated damages as compensatiobréach of contract. The parties agree thastime of these
damages shall be equivalent to the amount of trgesvéhat the Employee would have earned duringvtiade

or part of the notice period that he or she didwotk. The Employee agrees that this sum may lbeicted

from any monies owed to the Employee upon ternongti

[72] To the extent the failure to pay holiday pay relmd these clauses, | do not accept Uno
Where was entitled to withhold payment under cl&&igai) or clause 12 (iv).

[73] Both clauses allow the deduction from an employgay of monies owed to the employer,
but clause 12 (iv) is the basis of the argumeng leat monies were owed. The subclause provides
for the payment of ‘liquidated damages’ as ‘compdinos for breach of contract’. The breach in
guestion is the employee’s failure to give ‘the uiegd notice of termination’ when leaving
employment. However the employee’s leaving mesatihe initiative of the employee before any
breach of the notice obligation can be considerdfithe departure is at the initiative of the
employer it is not reasonable to penalise the eyegldor any alleged failure to give the required
notice, and the subclause must be read accordingly.

[74] Here | have found Mr Stella and Ms Carey were goitvely dismissed. That means their
leaving their employment was at the initiative loé employer. There was no breach of the notice
provision on their part and they are not liableday payment of ‘liquidated damages'’.

2. The duty of fidelity

(a) The Art of Pizza business

[75] Several months after their employment ended Mrl&tehd Ms Carey opened a pizzeria
called the Art of Pizza, which is also located iar@aville. Since there was no relevant restrdint o

trade provision, Uno Where relies for any remedyhat respect on the breaches of the duty of
fidelity and of obligations in respect of confidetity to which | now turn.
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[76] Although identified in a decision on a restraint tvhde, the following proposition is
applicable:

“The accepted proposition that an employer is miitled to protection from mere competition by anfer
employee means that the employee is entitled taaisiee full any personal skill or experience evfethis has
been acquired in the service of his employer:'Stenhouse Australia Limited v Philips[1974] 1 All ER 117,
122 (Privy Council).

[77] | mention this because Uno Where’s position seem®gt in part on an assumption that it
had an absolute entitlement to the benefit of Mil&s and Ms Carey’s skills and knowledge, and
did not acknowledge to any extent that their slaligl knowledge could be personal to them. Mr
Stella in particular had skills and experience ag&zaa chef which were personal to him, and he was
entitled to use.

[78] This was so to the extent that, at Mr Stella’s sstign, late in 2004 the parties had been
planning to add pizzas to the Uno restaurant mena.that end a sous chef/pizza baker named
Alessandro Roncabattista was recruited from outie Zealand. Mr Roncabattista was to begin
work in December 2004, but could not be contactetitds employment never commenced. Steps
were also taken to prepare the premises for a mgea and to promote a new pizza menu. The
menu contained pizzas commonly sold at pizza autMt Stella’s and Ms Carey’s obligation at the
time was to pursue the project for the benefithairt employer and not to divert it to their own
interests. There was no evidence they breachealtigation while their employment continued.

[79] The mere fact that they subsequently opened anmzizenot evidence of a breach. Their
company, Art of Pizza Limited, was not registeratillJune 2005 and their pizzeria was opened at
about that time. Both Mr Stella and Ms Carey hasranthan enough of the skills required to
establish the venture on their own account withpbuhdering the resources of Uno Where. There is
certainly no evidence they used anything belongmm@/no Where. The mere fact that they had
worked on offering pizzas at the Uno restaurant rdl prevent them from opening their own
pizzeria later, particularly as there was no carttral restraint on their doing so.

[80] Nor was there any evidence of misuse by them af km®wledge that Uno Where planned to
offer a pizza menu. Again, the mere fact that thpgned a pizza business of their own months
after their employment ended does not amount toisuse of their knowledge of plans being
discussed before their employment ended.

[81] In summary, Mr Stella and Ms Carey were entitletht@ steps to open such a business once
their employment ended, and there was no eviddreedttempted to do so or otherwise breached
their obligations before it ended. There was reabh of their duty of fidelity.

(b) Disloyalty

[82] The notice to customers of 5 January 2005 provmesiomers with more information than
was necessary about why the restaurant was not, dpenl do not regard it as amounting to
disloyalty to the extent that the duty of fidelityas breached.

(c) Conclusion

[83] Accordingly I find there was no breach of the dofyfidelity as it relates to either of the
above matters.

3. The obligation to deal with the employer in gdaith
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(a) Failing to provide the required notice of resigon

[84] For the reasons already set out, | do not accepetivas any breach of the employment
agreement or of good faith in the way Uno Where wasfied of Mr Stella’s and Ms Carey’s
resignations.

(b) Failing to communicate with and report fullyttee employer during employment

[85] There were several generalised allegations an ahabtlity to contact Mr Stella and Ms
Carey and their failure to respond to messagesewidence about the email messages and phone
calls received and acted on makes it difficult ttndude that Mr Stella and Ms Carey were
consistently unresponsive. | accept there may Haeen delays and hiccups in the flow of
communication, and at one point there was a reterea problems with email. Overall | have
found nothing of substance in the generalised atiegs.

[86] Mr Nola’s concerns about the flow of financial infeation were more specific, and Mr
Stella’s conduct means they had some merit in diméext of the alleged failure to communicate and
report. At the same time, for reasons | have dised Mr Nola has some responsibility for failing
to ensure adequate reporting procedures were ae.plaOverall, | have taken Mr Stella’s conduct
into account in assessing the remedies for hisopatgrievance. Even if the conduct amounts to
bad faith, it is not appropriate to penalise Mrll&tagain for the same acts and | would declingao
so.

(c) Unavailability to receive restaurant supplies

[87] Although there were allegations that Mr Stella &msl Carey were unavailable on occasion
when supplies were to be delivered, there was merge this was deliberate or done in bad faith.
If | accept there were problems from time to timehat regard, the sheer inefficiency of the supply
system Uno Where sought to operate means | considegely the author of its own misfortune.

(d) Complaint to OSH

[88] | accept there was little merit in Mr Stella’s cdaipt to OSH, but his concerns were
genuinely held. | believe the complaint was maue istate of frustration and anger, and some
desire to lash out, because of the parties’ irtgli resolve even those matters themselves.

[89] The concern about sunstrike, for example, shouldhawe escalated to the point where a
complaint was made to OSH. There was a problecersin times of year and at certain times of
day, which had been addressed by placing a blackrawver the offending window. The cover
had fallen away from the window. Mr Stella wantegaint the window black instead. Doing that,
or replacing the cover, required the hire of a &adoecause of the height of the window. Hiring a
ladder cost money. Mr Stella said he felt he cawdtigo ahead and incur the expenditure without
authority from Uno Where because of the reporting axpenditure restraints it was placing on
him. The authority was never obtained, the problgas not addressed, and the complaint was
made to OSH.

[90] In effect, what happened here was that OSH wasapiglinvolved inappropriately in a small
part of a more far-reaching problem. Despite thek lof merit, | do not believe Mr Stella’s
complaint crossed the line into bad faith.

4. The confidentiality agreement and obligationsaaning confidential information
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[91] As well as being under a common law obligation rduoe confidential information during
their employment, Mr Stella and Ms Carey were stilije express provisions in their employment
agreements as well as separate confidentialityeageats and statutory declarations.

[92] In a preamble headed ‘in explanation’ the configeity agreements defined confidential
information as follows:

“... information ... involving strategic and developnigatans for franchising, financial statements, jpcid and
services, financial condition, pricing data, busmeplans, co-developer identities, data, businessrds,
customer lists, project records, correspondencakehaeports, employee lists and employee inforomati
suppliers and vendor lists, recipes, formulas,imgs manuals, policies and procedures, ideas, pncystems,
practices, methods, techniques, processes, stud@sjologies, inventions, discoveries or theorg ah other
information which may be disclosed by the proprigto. or to which the employee may be provided a&ces
or which is generated as a result of or in conoectiith the Proprietor's business purposes whicgeiserally
not made available to the public.”

[93] Another definition in clause 1 of the agreementerred to all information of whatever
nature relating to sales, and included any oratrifgson or any visual display including computer
graphics. The definitions would have benefitedbbing more focussed on the kinds of confidential
information likely to be generated by a restautardiness. They do, however, incorporate material
tests of whether the information in question wasegated as a result of or in connection with the
proprietor’s business purposes and whether thenrdton was generally not made available to the
public.

[94] The statutory declaration contained the followingtier definition and associated assertion:

“1. Frank Nola and Uno Where Limited will be reqdrto pass on to the appointed person commercially
sensitive information consisting of margins of joflata base details, all Formats, spread shesdgorl
including sources of contacts, mailing lists, d&rsuppliers, representatives, representativetoers as well

as systems and procedures that will assist in rtiagkand increase the sales of the Uno Brasseoéugts and
services.

2. Frank Nola and Uno Where Limited have investedsierable resources, time and money originatiig t
commercially sensitive information including theusting of various suppliers for the supply of goods
administration agreements, spreadsheets and maghkeformation.”

[95] There is a further definition of confidential infoation in clause 9 of the parties’
employment agreements, but nothing will be addeddbiyng it out here.

[96] On the evidence the issues are whether Mr Stetlavés1Carey were or are in possession of
information belonging to Uno Where at all, and liey are, whether the information has the
necessary qualities of confidentiality.

[97] The information with which this head of claim sncerned included:
(a) Pizza menu for the Art of Pizza

[98] The menu in question was no more than a standatau@nt menu and contained a selection
of pizzas that any restaurant providing pizzas wdeé likely to offer. There was nothing in the
least confidential about the menu or the makeuthefpizzas. Moreover | do not regard the menu
for the Art of Pizza as necessarily having any prapriate connection with previous discussions at
the Uno restaurant about what type of pizza mightnegluded on Uno’s menu. The pizzas were
simply of too common a type.
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[99] As | have already said, there was no evidence d@ngt other confidential information
belonging to Uno Where was acquired or used foptirposes of the Art of Pizza.

[100] There was a further attempt to suggest that theumexs intellectual property belonging to
Uno Where, and covered by clause 13 of the parigieement. While the design and layout of the
menu might involve the application of intellectyabperty, that was not the concern here. The
concern was with the contents of the menu. |aloaecept the contents were capable of attracting
protection.

(b) Documentary information contained on a CD

[101] Uno Where created a CD containing a number of decisnit says are confidential to it, but
| am not persuaded Mr Stella and Ms Carey werer@nrapossession of the CD or, if they ever
were in possession of it, whether they ever usedliat alone defeats any claim that they arediabl
to Uno Where for breach of the confidentiality agrent.

[102] Moreover having seen the material contained onGBe | find little if any of it has the
necessary quality of confidentiality. The vast ondy of the material amounted to a series of:
templates for keeping track of wages and stockscadéntifying costs of menu items, actual and
projected sales, and managing inventory; checkl@tsfit and margin calculators; and standard
individual employment agreements, house rules émer dists of expected standards of behaviour.

[103] These may have been the result of a great deabdf @n Mr Nola’s part but | do not accept
there is anything commercially sensitive about theAmyone taking a methodical approach, and
having some knowledge of running a restauranttassaess, could create a substantially similar set
of materials without ever having seen Mr Nola’sefidhwas certainly nothing confidential about the
standard employment agreements, house rules amdtexpstandards of behaviour. If the various
profit, sales and costing templates had been acaoieg by any data associated with the restaurant
operation | would probably have accepted the nmedteras commercially sensitive. However there
was no accompanying data.

[104] Mr Nola was on firmer ground when he said soménefdalculators were based on a formula
he had created, and for which he had commissiooftdare. | might have accepted the formula
and the software were commercially sensitive, arthinly that copyright issues might arise if Mr

Stella and Ms Carey acquired or used that mateHakvever there was no evidence they did so.

[105] Accordingly | conclude there was no breach of amjigation regarding confidential
information.

5. Damage to wall

[106] There was relatively minor damage to a wall in #iehen. Beyond assumption and

speculation there was no evidence of what causadwhen it was caused, let alone that Mr Stella
or Ms Carey were the culprits or that the damagelted from any breach of obligation on their

part. For that reason | find no liability is ediabed.

6. Failure to return company property
[107] The concern about company property was with 220icreds. The cds were the subject of

the search warrant executed in January 2005, and ¥r Nola’s point of view they were intended
for use in the restaurant.
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[108] No inventory list of the allegedly missing cds lea®r been created or provided. Instead Mr
Nola’s evidence about the cds relied on a diaryyeuit his, reading onlyduly 19" have loaned 220 cds
to UNOs restaurant. All checked in there (sic) imadjcovers.

[109] The evidence of other witnesses for both parties that there was a cleanup of the restaurant
premises in or about late July 2004, prior to tkepening with Mr Stella and Ms Carey as
managers. It was common ground that there werebtwxes of cds on the premises. There is no
evidence Mr Nola gave the cds directly to Mr SteltaVis Carey, or discussed what was to be done
with them. At best he simply left them on the piges, where they were later found.

[110] During the cleanup Mr Stella had a conversatiorhvaitmember of the Nola family to the
effect that he did not want some of the cds, aeddmily member returned them to Mr Nola at the
time. There was also a conversation between MiaStad Mr Mudgway about what to do with the
remaining cds. Mr Mudgway indicated Mr Stella @bulo what he liked with them. | was told
many were damaged or in poor condition and other®wot considered suitable for the restaurant,
so Mr Stella and Ms Carey planned to throw themyawgheir evidence, which | accept, was that
Mr Mudgway agreed to this.

[111] The cds to be thrown away were put in a box, andrgto Joshua Tahu to dispose of. Mr
Tahu kept some. They were the ones the Policedfadren the search warrant was executed at his
home. That several of those were no more than\epgsdes supports Mr Stella’s account of the
state of the cds and his attitude to their useigne

[112] From all of this | conclude that not only is ther@ evidence the cds are in the possession of
Mr Stella or Ms Carey, but there is no reason lebe they ever misappropriated them. There are
no grounds on which any order can be made in réegpdicem.

7. Loss of profit in respect of Christmas-New Yepening

[113] This claim was said to relate to the closure ofrdsaurant at 9 pm on Christmas Eve and 11
pm on New Year's Eve. However there was no evideri@any breach of contract by Mr Stella and
Ms Carey in this respect. For valid reasons, aichg within what he was entitled to consider his
authority, Mr Stella made decisions about openmgj elosing times. They were based on the lack
of business and an assessment that this wouldmmbve. When giving his evidence Mr Nola
disagreed with the assessment. That is not entougtablish a breach of agreement.

[114] At the end of the investigation meeting Mr Nolaeat=d that Mr Stella and Ms Carey should
have tried harder to attract business on the nightgiestion. That was a last minute reference to
Mr Stella’s concern that he and Ms Carey were unéblgo ahead and promote business for those
nights because they were still awaiting a respomskeir proposals. |If it is correct that theldanf
business followed from a lack of promotion, | dd regard that as a breach of duty on Mr Stella’s
and Ms Carey'’s part.

[115] Accordingly | conclude there was no breach of ageet in the timing of the decisions to
close the restaurant on Christmas and New Yeares &vin any associated lack of business.

8. Conclusion
[116] There is no need to pursue any issues as to quarRagarding liability, the only claim with

any merit concerned Mr Stella’s conduct in resmgdhe provision of financial information. The
effect of that conduct has been addressed in theds for his personal grievance.
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Summary of orders

[117] Uno Where is ordered to pay to Mr Stella the surfilg624 (gross) in respect of his personal
grievance.

[118] Uno Where is ordered to pay to Ms Carey the su2dJ00 (gross) in respect of her personal
grievance.

[119] Subject to the leave reserved to Mr Stella and Mse¢ to seek an amendment to the
amounts, Uno Where is to pay holiday pay to Mri&tel the sum of $914.40 and to Ms Carey in
the sum of $600. These amounts are payable onradkfr@an them.

Costs
[120] Costs are reserved.

[121] The parties are invited to agree on the mattereyT@hould take into account that both have
done themselves a disservice in leaving no storleramn in the course of this investigation. |
hope they will recognise it is time to close th@don the sorry saga of their association, and éake
more measured and principled approach to any dismu®n costs than they have in respect of the
other issues between them.

[122] If the parties seek a determination of the Autlyattiey are to file and serve memoranda on
the matter within 28 days from the date of thised®ination.

R A Monaghan
Member, Employment Relations Authority



