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Employment relationship problem

1. This is an employment relationship problem thaated to whether the applicant raised his
grievance with the respondent in the required 90tmaeframe? Alternatively, the applicant
seeks leave to raise his grievance out of timamglypon a delay occasioned by exceptional

circumstances.
Thefacts

2. Mr Bryson was engaged by Three Foot Six LimitecdBakpril 2000 as a crew member for the
provision of services as an on-set model technimahe main miniatures unit forhe Lord
of the Ringsproject. Mr Bryson reported to Paul van OmmenadHef Department, Onset
Miniatures FX Technicians, who in turn reportedMarty Walsh, a First Assistant Producer

of the Onset Miniatures unit.

1 Mr Bryson elected not to have his representatiesent. Leave was given for his representativadke any
submissions on his behalf on matters raised by €&lfar the Respondent.

2 The Authority’s investigation was suspended. Eypient Court judgment dated 14 December 2005 fuaoigel
Shaw says that the Authority continues to havesgliction.
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On 30 October 2000, Mr Bryson signed a written agrent that set out the terms on which
he was engagetthe crew deal mema” The crew deal memo provided for Mr Bryson to be
engaged by Three Foot Six as an independent ctmtrat the time. Also, the crew deal
memo provided, under clause 27, that any dispwtesden the parties were to be referred to

arbitration.

Three Foot Six in mid-August 2001 decided it wasassary to reduce the number of crew in
the main miniatures unit as the filming féhe Lord of the Ringproject wound down. A
selection was made that did not include Mr Brysdiatice was given to Mr Bryson that his
contract would be terminated due to the downsipiniine miniatures unit and his engagement

was terminated on 28 September 2001.

It was agreed that sometime between 5 and 7 Nove(bbéore the Prime Minister visited
Three Foot Six) that Mr van Ommen telephoned MrsBrytwice requesting the whereabouts
of some property. Mr Bryson telephoned Marty Wafshegard to the telephone call he had

received from Mr van Ommen.

On or about 8 November 2001, there was a furthephene conversation between Mr
Bryson and Marty Walsh. It was decided that Mr Stialvould act as a sort of mediator on
the topics that Mr Bryson was raising regarding feistionship with Paul van Ommen. It
was agreed that Mr Bryson would provide a writtiehdf topics that could be discussed. He

did this after some delay.

Subsequently, there were two lengthy telephone ewations held between Messrs Bryson,
Walsh and van Ommen on 14 and 15 February 2002y dilscussed the topics Mr Bryson

set out in the list.

Mr Bryson says he obtained legal advice, first framommunity law centre and then from
Gibson Sheat, and learned that the terminationi®feimployment technically involved a
timeframe for raising a “personal grievance”, if decided to contest the termination of the
contract. In the course of these proceedingsstideen determined that the real nature of Mr

Bryson’s relationship with Three Foot Six was asaiployee.

Discussion

This problem involves a matter of fact as to whetfle Bryson raised his grievance with the
respondent in the required 90 day period requinedeu section 114 of the Employment

Relations Act.



10. Section 114 of the Act provides that:

“(1) Every employee who wishes to raise a persogaévance must, subject to
subsections (3) and (4), raise the grievance wighdn her employer within the
period of 90 days beginning with the date on whiehaction alleged to amount
to a personal grievance occurred or came to theiceoof the employee,
whichever is the later unless the employer consentthe personal grievance
being raised after the expiration of that period.

(2) For the purposes of subsection (1), a grievanceaised with an employer as
soon as the employee has made, or has taken rdalsosteps to make, the
employer or a representative of the employer avthat the employee alleges a
personal grievance which the employee wants thdogrpto address.

(3) Where the employer does not consent to the pergpigaiance being raised after
the expiration of the 90 day period, the employeg apply to the Authority for
leave to raise the personal grievance after tharakpn of that period.

(4) On an application under subsection (3), the Autlyprafter giving the employer
an opportunity to be heard, may grant leave acauwglli, subject to such
conditions (if any) as it thinks fit, if the Authiyr—

(@) Is satisfied that the delay in raising the persogaévance was occasioned
by exceptional circumstances (which may include amg or more of the
circumstances set out in section 115: and

(b) Considers it just to do so.

(5) In any case where the Authority grants leave uraldrsection (4), the Authority
must direct the employer and employee to use mediab seek to mutually
resolve the grievance.

(6) No action may be commenced in the Authority or Gloairt in relation to a
personal grievance more than three years afterdate on which the personal
grievance was raised in accordance with this sectio

11. Mr Bryson claims he raised a grievance with Martgl8% in November 2001. He pointed to

this in his written statement of evidence thatestat

“In late February 2001 | spoke with Marty Walsh ts office. | informed him of my
observation of an obvious bias against me on Paudd, and that this had reached a
point, due to a specific incident that morning, véhg was threatening my job. | also
raised the issue that Paul had been keeping mstadffe-work for some considerable
time. | asked Marty if there were anything he dodib to rectify the situation. Marty
answered that he would not interfere with the way HOD’s chose to run their

departments, as he didn’t want to micromanage thesnhe put it. The only action
Marty told me he could take was to ascertain if IRaanonymous accusations from
that morning were directed at me. Following Mastyefusal to act on my behalf, |
asked Paul directly about getting back to work émge. Paul’'s only reply to this

request was we’ll see. | continued to question gieation, and was proactive in
attempting a return to stage-work. | never gavenaggement any direct or implicit
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indication that | had dropped the matter or thavds happy to work in the manner left
open to me.”

The evidence indicates that Mr Bryson certainly hagnge of issues about his relationship

with Mr Van Ommen. However, | am not satisfiedtttias evidence satisfies the requirement

that Mr Bryson had taken a positive step and paiemployer on notice that he was aggrieved
about the termination of his contract to sufficignénable the respondent to remedy the

problem as soon as possible, including invokingatgtration clause in the crew deal memo.

He never followed it up in a reasonable time. kterobt put anything in writing. Moreover it

is probable that the nature of his relationshighwihree Foot Six was not even an issue at that

time for a grievance.

The evidence does not establish that the resposdeithesses had any idea in November
2001 that Mr Bryson was aggrieved about the dibéstanent of his role, or what if any
remedies he sought. | have to accept that heirggrtead a range of issues and amongst those
issues he would have wished to continue in somewth Three Foot Six. These findings

are supported by the following:

. The crew deal memo was not intended at the time MraBryson signed it on 30
October to constitute an employment agreement bthat time was an independent

contract.

. Mr Bryson did not allude to any provision for arhtion in the event the topics he

raised were not resolved.

. The 90 day time requirement, from the date of MydBn’s termination with Three
Foot Six, expired on 27 December 2001. The apmpibas given no evidence to show
that he even looked at or relied upon the crew deaho to invoke even the arbitration
clause in the event the topics he had raised wetaasolved. Indeed, it was his
evidence that he wished to be conciliatory and et be able to continue in some
way with Three Foot Six.

. Mr Bryson’'s only effort to get legal advice was rfroJanuary 2002 despite the
knowledge that another crew member was taking sactien. He did not take any

reasonable steps at the time.
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. | find the evidence of Mr Bryson’s statement thatdssumed Mr Van Ommen disliked
him caused him not to be kept on, and Mr Brysonngathat he wanted to stay on but

was given no choice: were insufficient to constéttite raising of a grievance because:

(i) The statements were made in the context of a reqoudsgmve a discussion about
the topics; that is, to check whether any assumptias correct, rather than
wanting to bring them as a claim or putting themwird for the company to
consider in a legal setting. The issue in regarthe selection process did not
appear on the written list of topics submitted byBdyson in January 2002.

(i) The context of the statements was that Mr Brysos amanoyed with Mr van
Ommen and not with anything Mr Walsh or the comphagl done. Mr Bryson
was concerned that Mr van Ommen had taken an am&goapproach to him
and that such an approach could threaten to pogudm. Mr Bryson said that he
felt if they could sit down at the table they couddt their feelings in a better
place. He wanted to find out why Mr van Ommen tedahim the way he did
over the last year of his employment and he fetoanfortable walking away with

no further information from Mr van Ommen.

(i) It appears that Mr Bryson’s statement in regarchi® non-selection was of a
passing moment or an assumption. Mr Walsh’s resparas that Mr van Ommen
was not involved in the decision to select the i@ppt as one of those to be let go
and that this clearly satisfied Mr Bryson becaus# tssue did not make it onto
the list of issues he sent to Mr Walsh in Janudipthing else was put forward
for the company to consider regarding determinabiollr Bryson’s employment.
Mr Bryson appears to have accepted that two otrew enembers should have
been retained ahead of him. Thus, the inferenoebeataken that the selection
was not a burning issue but more it was Mr van Omisattitude to him that

was.

Mr Bryson, for the first time at the Authority’svastigation meeting, says that he raised a
grievance with Three Foot Six during his convemsatvith Marty Walsh in February 2001. |
simply cannot accept that that is the case becausas never been argued prior to the
Authority’s investigation meeting. Indeed, thed¢and context of Mr Bryson’s evidence was
that there were personal issues between him anlidvBaDmmen and that those topics were
what was being raised, and indeed, this is comgisteth Mr Bryson not knowing the

technical requirements for raising a grievancevanehe legal terminology for such. Indeed,
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at that time, Mr Bryson had been engaged as aaxintrand never raised any question at all

of the status of an employee bringing a claim agjaan employer.

On balance | therefore decide that Mr Bryson didl raasse a personal grievance in either
February 2001 or November 2001 against Three Faot S

Application for leave for exceptional circumstances

16.

17.

18.

19.

Mr Bryson’s application for leave to bring a perabmrievance rests on an exceptional
circumstance that the crew deal memo did not contm explanation concerning the

resolution of employment relationship problems regpiby s.54 or s.65 of the Act.

In applying the law under s.114(4) of the Act, thethority may grant leave where it is

satisfied that:

. There are exceptional circumstances;

. The delay in raising the personal grievancecsasioned by exceptional circumstances
and

. It is just to grant leave to bring the personal grievancgside the 90 day period

It is a fact that the crew deal memo did not canthe explanation concerning the resolution
of employment relationship problems required b$4sr 65 of the Act. That was because at
the time that it was entered into between the @aend signed by Mr Bryson on 30 October it
was signed as a contract for services between dngep. Since then, the Courts have
determined that the real nature of the relationst®s a contract of service. However, the
contract between the parties cannot be deemedply agtrospectively as an employment
agreement when the parties put the label of anpeeident contract on it. Also the crew deal
memo had an arbitration clause in it. This wasnextivated by Mr Bryson, and nor did he
put his employer on notice of any claim that he lmigave wished to enforce over that
contract. In this regard, Mr Bryson did not givesjtive notice that he was aggrieved about
the termination of the contract to sufficiently bleathe respondent to remedy that as soon as

possible.

It was also open for me to conclude that the redeotis witnesses (Mr Walsh and Mr van
Ommen) had no idea in November 2001 that Mr Brysas aggrieved sufficiently about the
disestablishment of his role or what if any remedie sought from their conversation that

was interpreted at least by two of them to bringsate for Mr Bryson. Mr Bryson’s
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subsequent delays left it open for them to readgnabnclude that the telephone
conversations and the process brought closure foBiyisonon his topics that he had raised

and put in writing.

Mr Bryson has not established that the lack of mpleyment relationship problem clause in

his contract occasioned the delay in filing hisspaal grievance. This is because:

. Mr Bryson has not claimed in evidence that he tbadcrew deal memo carefully and
relied on the arbitration clause. There is no enat that he even looked at the
agreement again after he signed it. He has netresf to it in any of his evidence and
having been given an opportunity to discuss higl@wie in the Authority at the

investigation meeting.

. There is no evidence that the failure by the redpanto include provisions complying
with s.65 of the Act is why it took Mr Bryson sixamths to raise his personal
grievance. Indeed this is supported and undergditayeMr Bryson focusing on topics
that related to his personal relationship with MnyYOmmen.

Moreover, given the context and the nature of thtigs’ employment arrangement, and that
the crew deal memo contained a provision for abdn, and did not contain provisions
under s.65 of the Act, cannot give rise to an etaepl circumstance. It is my decision that

no exceptional circumstances exist here.

Even if | am wrong and exceptional circumstancesplaly to this setting, | am not satisfied
that the delay in raising the personal grievances wacasioned by those exceptional

circumstances. My conclusion for this findinghsitt Mr Bryson says:

. That he wanted to be conciliatory, he did not wanjump on“a soapbox” and took no

action until January/February to obtain legal adva assist him.
. The crew deal memo had an arbitration clause thidBdyson did not activate.

. Mr Bryson explained the delay in producing his t$ttopics related t6his daughter
needed a break from her créche, so | was lookirtgr dfier at home, through

November”



23. Mr Bryson’s application is declined.

24. Costs are reserved.

P R Stapp
Member of Employment Relations Authority



