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DETERMINATION OF THE AUTHORITY

Mr Sanjiv Brambhatt, the applicant, says that he wajustifiably dismissed by the respondent,
Fisher & Paykel Limited. The respondent admitsmising the applicant but says the dismissal
was justified.

Mr Brambhatt was employed in the electronics donsas a Production Technician. He worked in
the service area repairing appliances from the fielrepairing failures on the 525 line, whichhs t
dishwasher line.

Mr Colin Gilchrist, the Manager, Engineering Fuonos, was at the time of the dismissal the

Operations Manager, Electronics. He has been thdhcompany for over 30 years. He said that

employees in the electronics division had accesididential and sensitive information such as

circuit diagrams, test procedures, control modued test results and the company needed to
protect this information and its technological depenents from competitors.

First Photo Incident

In April 2004 an operator on the 525 line told MildBrist that another employee had seen Mr
Brambhatt using a mobile phone to take photos ofpany equipment. He spoke to Ms Wade, the
employee who had witnessed the photography, anddtienim that Mr Brambhatt had taken
photos of test cabinets, had removed the covereoBIT station and taken photos of the interior of
the machine. A BIT station is a machine whichddbie electronics on Fisher & Paykel’'s dish
drawers. Ms Wade said she had told Mr Brambhait kie was not allowed to do that as the
company did not allow photos to be taken in thedigc Mr Brambhatt had laughed her off and
told her to mind her own business and to keep bitt oShe told Mr Brambhatt he could get the
sack but he fobbed her off. Because Ms Wade wasetned about it she asked another employee
to check with the supervisor.
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Mr Gilchrist then went to speak to Mr Brambhatt.r @ilchrist said Mr Brambhatt told him he did
not know that photos could not be taken and thatig his hobby to take photos of electrical wiring
and cabinets. He asked Mr Gilchrist what was wronth taking photos. He told him the
information might be valuable to competitors. MaBibhatt then offered to delete the photos and
did so.

Mr Brambhatt was very fortunate in that Mr Gilchrgave him the benefit of the doubt, told Mr
Brambhatt that taking photos was a serious breéclorapany policy and could constitute serious
misconduct and that if he did it again he woulddoemissed. Mr Brambhatt apologised and Mr
Gilchrist felt it was simply a lack of judgementdawould not recur.

Mr Gilchrist and Mr Brambhatt both subsequentlylspdo Mr Brent Dallas, the Area Manager,
Electronics, who was Mr Brambhatt’'s direct managkh Dallas said he had also emphasised to
Mr Brambhatt that taking photos was against comymntigy.

Second Photo Incident

However, on 27 May 2004 Ms Mary Tutai, the Team dezain the Smart Drive line, told Mr
Gilchrist that Mr Brambhatt had been seen by Msgg&g taking photos of company equipment
when she had been working overtime on Saturday a%. MShe usually worked in spare parts
which was located away from the area in which MarBbhatt worked. On that Saturday Mr
Brambhatt had also been working overtime.

Mr Gilchrist spoke to Ms Feagaiga who said shedeh Mr Brambhatt taking photos of a machine
which was a functional tester for Fisher & Paykélidges. Like the BIT station this was machinery
which related to electronics testing and was teldgyounique to Fisher & Paykel.

Mr Gilchrist asked Ms Feagaiga if she would writevsh what she saw as he wanted to ensure she
would stand by her word. Her statement confirméatshe had told Mr Gilchrist.

Mr Gilchrist called Mr Kim Parkes, the Human Resm# Manager for the East Tamaki site and
then they spoke to Mr Dallas. They discussed Wieatf-eagaiga had said and her credibility. Mr
Dallas said Ms Feagaiga did not work with Mr Brarattlor have any personal involvement with
him and could see no reason why she should fabrazagthing.

The three men also considered it relevant that E&sgkiga had not been aware of the previous
photography incident and had only become awarewhen she mentioned it to Mr Rohit Singh at
morning tea. That was what led Ms Feagaiga to ey sufficiently concerned about it to see Ms
Tutai, who confirmed that there had been a previocisient.

Mr Gilchrist said he could not understand why MaBibhatt would do it again after being warned
and was concerned that the incident had taken pla@e Saturday morning when there were fewer
people around.

Disciplinary Meeting

The three formed the preliminary view that Ms Fega@avas telling the truth and that unless Mr
Brambhatt had a good explanation there would behioice but to terminate his employment.

Mr Brambhatt was brought into a meeting room. Isvi@t that the matter needed to be resolved
urgently.
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Mr Parkes ran the meeting which lasted about halh@ur. Mr Parkes told Mr Brambhatt that it

was a serious matter and invited him to get a sgpr@tive. Mr Parkes twice told Mr Brambhatt he
could have representation if he wished and evengihdMr Brambhatt was not a union member
offered to arrange a union representative for hivir. Brambhatt denied that he had been offered
representation Mr Brambhatt declined. Mr Parked geey wanted to discuss an allegation that he
had been seen taking photos and told Mr Brambbaititathe alleged incident on the Saturday. Mr
Brambhatt denied it. Mr Parkes asked if Mr Brantbbauld refer then to any workers who might

have been witnesses to confirm what he had said.Bfeimbhatt could not. Mr Parkes asked if

there was anything else he wanted to say.

Mr Brambhatt said there were a number of people dubit in for him, disliked him and made up
stories about him. He specifically referred to twomen working on his line and said they hated
him and were telling stories. Mr Gilchrist saidther of them had made the allegation.

Having not received any satisfactory explanatiod bave decided that Ms Feagaiga had no reason
not to tell the truth the company determined tonilss Mr Brambhatt.

During the hearing Mr Brambhatt made a number of akkegations and there were also allegations
in his written brief that were new to the comparlyam satisfied that the claims in both the brief

and the oral evidence were not only new but alsouen Mr Brambhatt changed his story on a

number of occasions and when there was a conflittte evidence | prefer the evidence of the three
company witnesses.

Was the Dismissal Justified?

Mr Brambhatt was dismissed for serious miscondhettaking of unauthorised photos of company
equipment. The respondent maintains that it hamt ggrounds to conclude, on the balance of
probabilities, that he had taken the photos.

Ms Lipman maintained that there had not been adnll fair investigation, that the company
believed one employee over another without anyhé@rrtclarification and that the people who
worked on the line should have been questionedm katisfied that Mr Brambhatt was given the
opportunity to identify any people he wanted tospeken to and did not do so. Ms Lipman also
submitted he should have been given the opportdoifynd a representative of his choice. | am
satisfied that he declined the opportunity for esgntation and | am also satisfied that of he had
asked for an adjournment to obtain representatiamuld have been granted. Mr Gilchrist said in
those circumstances Mr Brambhatt would have beeapesuled according to his employment
agreement. | do not accept the submission thatdsgondent had made up its mind before the
meeting. It had certainly formed a preliminarywighich it was entitled to do. Ms Lipman also
said no consideration was given to the possibdityooking at Mr Brambhatt's phone account.
This could have proved nothing as photos takenmnmdent do not incur a charge and photos sent
incur a standard charge and their content cannmtdndified.

Ms Lipman raised the fact the employment contrpeicgied that where an employee declined
union representation at a disciplinary meting thct had to be recorded in writing and that thiswa

not what had happened in Mr Brambhatt's situatiddr. Brambhatt was not a union member and
had originally been employed under the conditiohthe relevant collective. That provision was

clearly designed to benefit union members andke tagnisance of the relationship the union had
with the employer.

Where there are two conflicting versions of evehesemployer is entitled to decide which version
it believes. The employer had reasonable groumdelieve that serious misconduct had occurred
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and did actually believe that such conduct had wedu Lincoln v Anchor Products L{d999] 2
ERNZ 232. There had been a previous incident hedcdmpany could see no reason, nor was any
proffered by Mr Brambhatt, as to why Ms Feagaigaldie.

Mr Brambhatt was justifiably dismissed and doeshate a personal grievance.
Costs

Costs were reserved. If the parties are unabledash agreement on the matter of costs, the
respondent should file a memorandum within 28 dafyshe date of this determination. The

applicant should then file a memorandum in replyhwmi 14 days of receipt of the respondent’s

memorandum.

Dzintra King
Member of Employment Relations Authority



