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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

The applicant has filed to recover wages and a#rauneration he alleges the respondent owes
him.

The respondent denies the claim and submits teablicant was never an employee of Vango
Ltd.

This determination deals with the threshold quessis to whether or not the applicant was an
employee of the respondent company.

Background

Vango Ltd imports second hand business vehicless@kehicles are sold to business clients who
want vehicles with tailor-made signage. In essé¢heg operate as mobile billboards for the
businesses buying the vehicles.

In August 2004 Mr Bowbyes met the principal shatééoand director of the company Vango Ltd,
Mr Paul Archibald. The two men entered into a bessrelationship the nature of which is in
dispute.

The relationship ended in June 2005 and the patedeeply divided on the matter of the nature of
the relationship between them and the question adéther or not monies are owed by the
company to Mr Bowbyes as an employee.



Position of the Applicant

Mr Bowbyes submits that his relationship with PAtghibald and Vango commenced in August
2004 after he met Mr Archibald at his car yard presented the Vango concept to him.

Mr Bowbyes submits he put together the businesseirarttl a van import, design and sign writing
model. It is Mr Bowbyes position in return he wdfered a 7% shareholding in the business to rise
to 50% when the business was operational. He alsmiss that Mr Archibald engaged him in the
position of Marketing Manager.

Mr Archibald submits he worked very hard for Varigoup to 40 hours per week. However, he
was never remunerated as promised despite conginoiwork as the Vango Marketing and Design
Director on ‘a myriad of payment offers verbally offered to mé&hul Archibald and accepted in
good faith by me on each instance”.

In his evidence Mr Bowbyes described a multipli@fyarrangements he said were offered by Mr
Archibald (including offers of an improved sharetinf in the company), which he submits he
accepted on various dates between August 2004 ayd®?BD5. Théagreement” he now seeks to
enforce is an agreement he submits was reacheshuady 2005 that he be remunerated at the rate
of $1500 per week ($36,000) and an agreement @illggeached in November) to pay him $1000
for each van design completed for Vango ($40,000).

Mr Bowbyes acknowledges he has received the 7%kbkling in the company that was originally
promised. He has also been paid $500 each foramiiee) van designs done by him.

Mr Bowbyes denies having been offered an additid8& company shareholding for the sum of
$70,000.

Position of the Respondent

Mr Archibald denies that it was Mr Bowbyes who campewith the concept for Vango. He said he
came up with the concept in July 2004.

Mr Archibald (Company Director) submitted that MoBbyes was never an employee of the
company. He was given a small shareholding in Vdrdan return for marketing assistance when
the company was first set up. He was also contlagot@rovide designs for vans at an agreed rate of
$500 each. Mr Archibald submits that Mr Bowbyes hadown business interests, and his trading
names include®roadzandReally Creativeand he invoiced Vango Ltd for his design services
under the name dReally Creative.

It was also Mr Archibald’s evidence that Mr Bowbysmsild have taken a greater share in the
company for consideration and that in fact he wiered an additional 43% shareholding for
$70,000 early in 2005. He declined to take an emed shareholding and shortly thereafter a Ms
Robin Wilding took a financial interest in the coamy. Her interest in the company has since
concluded.

Mr Archibald’s evidence was supported by that of Widing.



Legal Tests

With the passage of the Employment Relations AGD20e tests for determining what constitutes
a contract of service changed (s.6 refers). JutigevSonsidered the recent case’lawd stated:
“The principles established by these cases maybersarised as follows:

* The Court must determine the real nature of thatrehship.
* The intention of the parties is still relevant Imatlonger decisive.

» Statements by the parties, including contractualeshents, are not decisive of the nature of the
relationship.

* The real nature of the relationship can be ascerdi by analysing the tests that have been
historically applied such as control, integraticaand the “fundamental” test.

* The fundamental test examines whether a persoorparfg the services is doing so on their
own account.

» Another matter which may assist in the determimatibthe issue is industry practice although
this is far from determinative of the primary quest”

More recently the Supreme Court considered the sa®e and stated at paragraphs 31 & 32.

“The real question, it seems to us, is whetherdiidge correctly directed
herself in accordance with s 6.”

And:

“We are unable to find in her judgment anything ceming s 6 which does not appear
faithfully to reflect the words of the section. Thaction defines an employee as a person
of any age employed by an employer to do any veorkife or reward under a contract of
service a definition which reflects the common law. Rautar relationships with which
this case is not concerned are expressly includetexcluded. The section then requires
the Court or the Authority, in deciding whetherexgon is employed under a contract of
service, to determine “the real nature of the redaship between themih doing so the
Court or Authority is directed that it must congidall

relevant matters”, including any matters that inalie the intention of the persons. But it is
not to treat as a determining matter any statenbgrthe persons that describes the nature
of their relationship.

“All relevant matters” certainly include the writteand oral terms of the contract between
the parties, which will usually contain indicatiooktheir common intention concerning
the status of their relationship. They will alsalude any divergences from or
supplementation of those terms and conditions wéuiehapparent in the way in which the
relationship has operated in practice. It is im@ort that the Court or the Authority should
consider the way in which the parties have actuadiizaved in implementing their
contract. How their relationship operates in praetiis crucial to a determination of its
real nature. “All relevant matters” equally clearkequires the Court or the Authority to
have regard to features of control and integratéord to whether the contracted person

! Koia v Carlyon Holdings Ltf2001] ERNZ 585 an€urlew v Harvey Norman Stores (NZ) Pty [2002] 1 ERNZ
114,
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has been effectively working on his or her own aot¢the fundamental test), which were
important determinants of the relationship at comrtaw. It is not until the Court or
Authority has examined the terms and conditiorte@icontract and the way in which it
actually operated in practice, that it will usualbg possible to examine the relationship in
light of the control, integration and fundamentas$ts. Hence the importance, stressed in
TNT, of analysing the contractual rights and obtigas. In the passage of her reasons
...... Judge Shaw accurately states what the Court dwand lists the matters which are
relevant. She completes her list with reference industry practice, making the
unexceptionable general comment that it is “far nfradeterminative of the primary
question”.

Discussion and Findings

Credibility

Mr Bowbyes’ evidence - both his oral evidence amgp®rting documentation - was internally
inconsistent and in fact contradicts the claim lakes. His evidence (taken overall) supports the
respondent’s position. Overall, therefore, it is #vidence of the respondent’s witnesses that |
prefer.

Findings

In deciding this matter | am called upon to detearthe real nature of the relationship. To do that
must consider all relevant matters including trhtention of the parties including:

» The written and oral terms of the contract betwibenparties which will not be
determinative of the matter but will provide anication of the common intention of the
parties.

* Any divergence from or supplementation of thosengeand conditions which is apparent
from the way the relationship worked in practice.

* How the relationship operated in practice.

What was the intention of the parties?

There was no written agreement between the paH®sever from January 2005 both Mr
Bowbyes and Ms Wilding for the company preparedalver of documents that purported to
describe their relationship none of which (with g€xeeption of Mr Bowbyes resignation as director
of the company on 23 February) were signed.

| note that Mr Bowbyes now seeks to enforce argatleagreement between the parties (said to be
effective from 3 January 2005) that he would bel [#di500 per week. He also seeks to enforce an
agreement he says was reached in November 200d&lhvaduld receive $1000 for each van design
completed by him.

However, on 17 January 2005 (two weeks after Mr Bgag alleges agreement was reached to
employ him as Marketing Manager at a salary of $1»0) Mr Bowbyes emailed Mr Archibald
asking for a ‘catch-up’. In that email he wrotdérant parts of the email summarised):
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“I have worked with you on the VANGO project foeofour months nowith no
expectations of remuneration. ......

In return you have offered me:

7% of the company

A future holding of 50% of the company

A revised future holding of 33%

A share of the profit from the Tonerman sale

A design remuneration offer to begin in November

A revised design remuneration offer of $1000 perteabegin in December

An ‘on the payroll starting now’ at $1500 a weefeoimade two weeks ago

A revised design remuneration offer of $500 peraetnally sold to begin last Friday

| have no doubt that you had the best intentionnarhaking these offers and | am well aware
of the externalities that have taxed the plannexjpess.

| also do not expect to hold any of theses offarsluding the last as final and complete or
binding for that matter until something is put to enin writing from VANGO.

What | am going to do however is lay down my growels for out continued business
relationship from my perspective.

Design

As discussed in the Friday meeting | am happy tthdgure design work for any VANGO
van at $500 per van sold. However, | expect thbaih taking the time to design van
graphics, the deal is already signed. | will notdesigning vans as a teaser for purchase.
This is a waste of my time and that is a commadéy/| do not have spardly earning
capacity will serve me better concentrating on athesiness interests.

Interaction/Consultancy

Any interaction outside of the ‘pure van design kvénom this moment forward either
internally or externally will cost VANGO $100 p/hhqulus GST. You asked me the other day
to consider what my time is worth. From a marketwegspectivehis is what | charge for my
consultancyand is half of the going market rate...... ”. ( Bowbyes goes on to list what he
sees as billable tasks).

Mr Archibald replied to Mr Bowbyes’ email of 17 Jaary sayindg Could you meet me at home
11am tomorrow to discuss your valid pointEmphasis mine).

This email shows that as of 17 January 2005

Mr Bowbyes was working as a minority shareholdahim business with no expectation of
remuneration.

He was hoping to reach agreement with Mr Archilmaican improved package for the work
he was undertaking for Vango.

He did not consider any of tledéfersmade to that date as final and binding until tagips
agreed in writing.



* He had other business interests.

» He accepted he would be paid $500 (per van) fodésign work undertaken by him. (In his
oral evidence Mr Bowbyes agreed the design workdtebeen doing and was prepared to
do was done as an independent contractor).

» He was proposing that he be paid $100 p/hour p&i§ f&r ongoing consultancy/marketing
work. He gave oral evidence elaborating on thippsal. He said that at this stage he was
also proposing to do the interaction/consultancykvas an independent contractor because
by 17 January 2005 ttbead given up on being an employee”.

| find, on the evidence, that the intention of gagties was that they would go into business
together as partners with Mr Bowbyes taking a mipai% shareholding in return for developing
the business and marketing plan for Vango Ltd. dwByes was also contracted (on oral terms) on
a contract for services to provide designs for \soid.

How Did the Relationship Work in Practice?

Mr Bowbyes had no set hours for work and workedafutis own home (or premises). He
undertook design and marketing work for Vango prilman the evenings and during the day
worked in his own busine$¥oadz- a design brokerage business. He did meet witig¥zlients
as part of its sales team to close the sales osf.Vdn Bowbyes invoiced the company for design
work for vans through the trading arm of Proadzeally Creative

Considering the facts of this case and measurioggtifacts against the principles of toatrol,
integrationandfundamentatests | find these parties were in a relationghifhe nature of a
partnership and Mr Bowbyes was engaged on thegr@girk under an oral contract for services.

| also find on the evidence that Mr Bowbyes prodidéher marketing/consulting services for the
company and the evidence shows that between Jaandrjune the parties did have discussions
relating to the terms of their relationship. Documisewere prepared and presented (in the main by
Mr Bowbyes) but no arrangement superseded thenatigral terms i.e. that Mr Bowbyes would

take a 7% shareholding in the company and thathmbtracted as an independent contractor to do
the design work at the rate of $500 for each vaah Sdhat this is the case in clear from another
email from Mr Bowbyes to Mr Archibald dated 16 J@@®5. Here Mr Bowbyes resent his 17
January email to Mr Archibald (described above&%). The subject heading for this email states
“FYI from January ...in case you forgat”

It is possible that Mr Bowbyes arrived at a verppdeal with Mr Archibald for the work he put

into the business. It may be that an enhanced gackauld have been arrived at in time. However,
the terms of an enhanced arrangement were notcagree to the relationship commencing and
were not subsequently agreed prior to the relatipnsoming to an acrimonious end.

What is clear, however, is that no relationshighi nature of a contract of service existed between
these parties.

Deter mination

Mr Bowbyes was not an employee of Vango limited boannot assist him further.

2 The design of vans was an integral part of thé aeg central to closure of a sale.



Costs

Costs are reserved. The parties are directed émnpttto resolve the question of costs between
them. If they cannot do so they are to file and/aseubmissions on the subject and the matter will
be determined

Janet Scott
Member of Employment Relations Authority



