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DETERMINATION OF THE AUTHORITY

A. St George International Group Limited (“St George”) unjustifiably

dismissed Ms Pat Bidois.
B. St George unjustifiably disadvantaged Ms Bi
C. St George is order to pay Ms Bidois:

(i) $1,893.09 lost remuneration;
(i) $8,500 distress compensation.

dois irher employment.



Employment relationship problem

[1] Ms Pat Bidois pursued personal grievance claimsifpustified disadvantage
and unjustified dismissal. The disadvantage ciavolved a warning which she was
given on 14 February 2011 which had arisen outenfdttions at a staff meeting on
26 January 2011. She was dismissed on 18 March f20lan email she sent to the
management team on or around 15 February 2011 vguiektioned the appointment
of Ms Jungshil Park to the Education Manager role.

[2] Ms Bidois worked for St George at the St Georgguage school as a teacher
of General English and the International Englisinguzage Testing System. She had
been employed for four years prior to her dismissal was generally considered to
be a good teacher.

[3] Ms Bidois was also a union delegate for Unite Unidmich has a collective

employment agreement with St George.

[4] St George claimed that it was justified in imposag/arning on Ms Bidois as
a result of her actions at the staff meeting onJ26uary 2011. It also said that
dismissal was justified because Ms Bidois had eedgag serious misconduct which

had fundamentally undermined its trust and configen her.
Justification test

[5] Because both personal grievances arose prior toril 2011, the ‘old’ s.103A
justification test applied. This required the Awmiity to assess justification by
considering whether St George’s actions, and howacied, were what a fair and
reasonable employer would have done in all of tireumstances at the time
Ms Bidois was warned and also at the time she v&sissed.

Relevant facts — disadvantage claim

[6] The Principal of the school, Mr Kevin Moncur, wathappy with the contents
of the 2010 Academic Board Report. He thereforepared his own report dated
11 January 2011 which provided his views on, asporse to, the Academic Board
Report. He provided his report to staff at a staéfeting on 18 January 2011 and he

encouraged them to read and consider what he hadrwr
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[7] Many staff read the Principal’'s response and hattems about what they
considered to be the thrust of the report and, whas in their view, several
inaccuracies in it. Staff who were concerned abloese matters agreed to each write
comments about their concerns which would be aadland then presented by Ms
Bidois at the staff meeting on 26 January 201lhasstaff feedback to Mr Moncur’s
report. Because Ms Bidois was the union delegdite agreed to present the concerns
on behalf of staff.

[8] Ms Bidois duly compiled the responses she receifrech staff into a

document that was one and a half pages long. ®&# then given an opportunity to
review it before she attended the staff meetindpe €vidence satisfied me that the
document Ms Bidois compiled was an accurate refleodf the staff feedback she

had received.

[9] Prior to the staff meeting Ms Bidois informed Mr Nuur that the staff wanted
to respond to his report and that they wished tosdaat the staff meeting on 26
January 2011. Mr Moncur agreed to add that tatenda, and that duly occurred.

[10] The staff meeting was held on 26 January 2011 amehwhe meeting got to
the agenda item where the staff could respond toMdncur's views on the

Academic Board Report, Ms Bidois introduced hedbeeck from the staff and began
to read aloud the comments staff had made.

[11] During her reading of the staff comments, Mr Mondecame agitated
because he viewed the report as being an attachamagement and in particular on

him personally. | find that was not a reasonabéwi

[12] Whilst Ms Bidois was reading the staff feedback Miwncur started to speak
over Ms Bidois to respond to some of the thingstsme said. This caused other staff
to jump in with their views in response to what Moncur was saying, and some of
these staff (but, | find, not Ms Bidois) raisedithmices.

[13] It was agreed that Mr Moncur told Ms Bidois to stbpee or four times but
she continued to read because she said that ith@amne opportunity that staff had to
discuss the issues that the Principal had raifteloiad also been agreed that she could
provide this feedback to the meeting and provisarher to do so had been made on

the agenda, with the Principal’s approval.
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[14] | find that the staff meeting became somewhat cmtétional because a
number of people were trying to put forth theirwisimultaneously, with Ms Bidois
also continuing to read aloud the staff feedbackha background to other people,
including Mr Moncur, loudly expressing their views the issues Ms Bidois was

addressing.

[15] | find that Ms Bidois read the staff comments ircam manner and that,
unlike other staff, she did not raise her voicehe $emained seated as she read the
staff comments aloud. | find there was nothingpén demeanour or presentation that

was inappropriate or unacceptable.

[16] | find that the staff meeting became tense becafiddr Moncur’s actions.

Despite adding it to the agenda, he was tryingap $1s Bidois from continuing to
read the staff comments, but she was persistingloimg so. Other staff who
supported the staff comments became involved ibalgr challenging the accuracy
of several statements made by Mr Moncur as he alasg over Ms Bidois in an

attempt to put his views in response.

[17] | consider Mr Moncur must take a large measureesponsibility for the
unsatisfactory nature of the staff meeting becaudegenerated largely as a result of
his own conduct and actions. He talked over MBiddespite it being her allotted
time to speak. He simultaneously told her to seging and engaged with her about
what she was saying, by reiterating his view. rsider that Mr Moncur attempted to

stop Ms Bidois solely because the views she expdessntradicted his personal view.

[18] The following day Mr Moncur asked Ms Bidois and tether staff members
to meet with him to discuss the staff meeting. yrtdeclined to meet with him alone
in his office and said they preferred to meet aisduss any issues he had at the next
staff meeting. As an aside, because of a pootioekhip with Mr Moncur, some
staff, including Ms Bidois, refused to meet witlmhat all to discuss any issue without

also having a colleague or colleagues presenufgpat.

[19] Mr Moncur said that because Ms Bidois would not hvééeh him individually
to discuss the 26 January 2011 meeting he declhibdat disciplinary process was

appropriate because he believed there was nowtheof addressing his concerns.



Investigation

[20] Mr Moncur then called Ms Bidois to what he desdlilzs ‘an investigation
meeting” into an allegation of serious misconduct involviflyeaches of Institute

culture, mission and code in relation to your enypi@nt agreement”

[21] The letter which instructed Ms Bidois to attend thgestigation meeting
included extracts from the Institute’s culture dmoeunt, its Mission Statement, the
Institute Values, and the Staff Code of Ethics. wideer, it did not identify what
words or conduct or actions or behaviour Ms Bide&s alleged to have engaged in
which had resulted in a breach of the extracts ltadtbeen referred to. 1 find that it
was impossible from the letter to understand eyagtlat Mr Moncur was concerned
about.

[22] Prior to instructing Ms Bidois to attend a disanaliy meeting, Mr Moncur
approached a number of staff to request that tigry & statement he had prepared
which expressed concern about the actions of MsiBidnd two other staff (neither
of whom were disciplined). This was dated 27 Jayn@811 and it stated:

“At yesterday’s staff meeting Pat, Lyndsey and $areepeatedly
criticised Kevin for 10 minutes or more. They veatkogether to call
his honesty into question, using phrases like “haews to me” and
“that’s dishonest!”. | was very uncomfortable bgithere when they
showed such a lack of respect for the Principal”.

[23] Most staff Mr Moncur approached refused to sigthalgh some did. One
who did sign it was Ms Joyce Liu, who told me sigeribt intend it to be a complaint
about Ms Bidois.

[24] | find that approaching subordinate staff and agkimeem to sign a prepared
statement was not an appropriate way for Mr Moniurinvestigate his alleged
concerns. It showed he was biased from the outsetactions were an inappropriate
attempt to obtain support for his personal viewgytdid not amount to an open
minded investigation into what had occurred. lentbtat many staff strongly disputed

Mr Moncur’s view of the meeting.

[25] Mr Moncur felt that the staff comments had beerspeally directed at him
and were intended to undermine his authority. Hses wxtremely upset, hurt and

offended and that coloured all of his actions frahJanuary 2011 onwards. It was
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obvious that Mr Moncur was not the appropriate per® be investigating potential

disciplinary concerns.

[26] The investigation meeting was held on 3 Februard/120It was attended by
Mr Moncur, Jungshil Park, Stephen Bayldon as theagament team, and Ms Bidois,
her Union representative John Minto, and colleaguegxisey Craig, Soraya Hogan
and Jeannine. The notes of this meeting show NraMinto attempted, without

success, to get clarity about Mr Moncur’s speabacerns.

[27] It is clear from the notes that Mr Moncur had adetermined view of Ms
Bidois’s actions and that he felt Ms Bidois’ acsomere a personal afront to him and
an attempt to humiliate him in front of staff. Tlygiestions he asked and the
comments he made during the meeting demonstratkevke of bias he had against
Ms Bidois.

Disciplinary meeting

[28] The outcome of the investigation meeting was atrungon to Ms Bidois on
7 February 2011 to attend a formal disciplinary timge “to discuss these issues

further”.

[29] The letter did not identify what specific disci@ny concerns Mr Moncur
wanted to discuss, nor did it categorise its camkeas either misconduct or serious
misconduct, although it did say please be aware that the issues are serious and the
outcome could involve the taking of disciplinarytia@ up to and including
dismissal”. That implied whatever the issue of concern wasay be considered to

be serious misconduct, however, the nature ofltegagion(s) remained unclear.

[30] Mr Moncur said that the reference in the lettettteese issuesteferred to the

matters discussed at the investigation meeting belBuary 2011.

[31] | find that although there was lengthy discussionaonumber of different
issues on 3 February 2011, it was still not madarc{despite Mr Minto’s best efforts)
what specific disciplinary concerns St George abdut Ms Bidois. | consider that
the disciplinary letter was insufficient to put Bgdois fairly or properly on notice of
the specific allegations she needed to respondt Wha a fundamental breach of

natural justice.
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[32] The disciplinary letter also contained a new allegawhich was raised for
the first time and which involved a concern that Bidois was absent from her class
from 12 noon on 3 February 2011 without the Priakgpapproval. The letter stated
“unauthorised absence from class without good reasamacceptable and can be

regarded as serious misconduct”

[33] [ find that in this case, that allegation was rapable of amounting to serious
misconduct, even if it had been established. ThadHeeacher, Mr Stephen Bayldon
said that he had told Mr Moncur he had agreed t@rcs Bidois’ class so that she
could meet with Mr Minto immediately before the &druary 2011 investigation
meeting. Mr Moncur should not have pursued thig @ssciplinary concern in these

circumstances.

[34] The same people who attended the investigationingeenh 3 February 2011
also attended the disciplinary meeting on 11 FelgrR@l1.

[35] Mr Moncur started the meeting by identifying thrpeestions:

(@) Were Ms Bidois’'s actions at the 26/1/11 staff nregtiserious

misconduct?
(b)  What is the way forward after the 26/1/11 staff timeg?

(c) Was Ms Bidois’ abandonment of her students at thnon 3/2/11

serious misconduct?

[36] Mr Moncur started with the second issue (the wayw#éwd) and the minutes
show that almost the entire meeting was devotelisimission about that. Mr Moncur
very much directed the meeting in terms of idemiflythe matters he wanted to
discuss. He also asked Ms Bidois to make sevetiewrcommitments about her

actions in future which he saw as necessary tavtheforward. She agreed to do so.

[37] The again minutes show Mr Moncur’s bias againstBuiis, and that he had

a predetermined adverse view about Ms Bidois’ cohdn 26 January 2011.

[38] I find that the minutes show that the first anddhquestions (did Ms Bidois’s
actions on 26 January 2011 amount to serious mismdnand was the abandonment
of her students serious misconduct?) were not pippkéscussed, which meant that

Ms Bidois did not have a full or proper opportunity provide her explanations to



8
those issues. | consider that one result of Mr 8lio's predetermined view of events

was he failed to properly put his concerns to Ms$o to respond to.
Warning

[39] Ms Bidois was issued with what was described asritew warning on
14 February 2011. It was unusual as a warningrldtecause it just quoted from
various Institute documents, but it did not idgntifhat specific behaviour Ms Bidois
had engaged in or explain why that was considerdve amounted to misconduct.

[40] It was therefore difficult to work out what Ms Biddad actually been warned
for, because that had not been clearly statedndlthat as a warning letter, it was

seriously deficient.
[41] The warning letter also concluded:

“On two occasions Pat abandoned her responsibgitie her students
by absenteeing herself from class an hour earlf¥lwursday 3/2/2011
and Friday 11/2/2011. On both occasions this waseddespite
confirmation that such action would not be appraved

[42] The allegation about Ms Bidois abandoning her atas$1 Febraury 2011 had
not previously been raised as a disciplinary cameerd had not been discussed at the
meeting on 11 February 2011. St George was noifipgstin giving Ms Bidois a

warning for such alleged misconduct when it hadenéeen raised with her.

[43] | find that St George was not justified in conchglithat Ms Bidois had
abandoned her responsibilities to her studentsusecshe had arranged with the Head

Teacher, Mr Bayldon for him to cover her class hadad agreed to do so.

[44] Although Mr Moncur appeared to have pursued thegation about Ms
Bidois’ conduct on 26 January 2011 as serious migct, the outcome did not make

it clear whether he had concluded misconduct aosemisconduct had occurred.
Outcome — disadvantage claim

[45] | find that the written warning which St Georgeued to Ms Bidois on
14 February 2011 unjustifiably disadvantaged hdrenemployment.

[46] The process adopted was unfair from the outset.Mihicur should not have
been both a key witness, the main complainant,t@diecision maker. It was clear
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that he had been personally deeply hurt and dsscedy what he had incorrectly
perceived was a personal attack on him. His patsonolvement meant he could not
be impartial and the meeting notes show that heoobly had a predetermined view

of Ms Bidois’ conduct, which | find was inapproggaand unfair to her.

[47] There was also no proper investigation into Ms Bidalleged misconduct. It

was wrong for the Principal to approach his subwatd staff with a written statement
which he had himself prepared, and which reflettisdown view of the meeting. If

St George had wanted to go down a disciplinarykirditen the matter could, and
should, have been properly investigated by Car&@in (a part owner, director and
management team member of the School) who wag tio¢ aneeting. She could have
brought an independent view to the matter, butraiiwish to become involved so

abdicated responsibility entirely to Mr Moncur to @whatever he wanted.

[48] It was not clear what disciplinary allegations Mgld@s had to answer and |
find that the explanations she did give at the mget were not properly, or
impartially, considered. Although Mr Moncur wa®atly upset and agitated during
the investigation and disciplinary meetings, heticared to sit in judgement of Ms
Bidois and improperly refused to remove himselsge Mr Minto requesting he do

SO.

[49] | find that the allegations about Ms Bidois’ contloa 26 January 2011 and
leaving her class on 3 February 2011 were bothcapable of amounting to serious

misconduct.

[50] St George also failed to comply with its s.4(1A)tlé Employment Relations
Act 2000 (“the Act”) good faith obligations to prioe access to information and an
opportunity to comment on it because Ms Bidois mavided with no information in

support of the disciplinary concerns.
Relevant facts - dismissal

[51] On 16 February 2011 Ms Bidois sent an email tosttt®ol management team
in which she questioned the appointment of JungBailk (who was one of the
management team members) to the position of EducManager at the school. She
asked whether Ms Park had the relevant qualifinatifor the Education Manager
position and pointed out that Ms Park’s appointnegyeared to breach the schools

QMS policy which stated that anyone appointed ®rttanagement team had to have
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either permanent residence or New Zealand citizpnsteither of which Ms Park
had.

[52] Mr Moncur responded immediately with his views os Fark’s suitability for
the position. Ms Bidois replied to that in a secamdail on 5 February 2011 which

asked for a copy of Ms Park’s degree.

[53] Ms Bidois raised Ms Park’s appointment in her céygaas a union delegate
on behalf of staff who had already raised it atadf sneeting in January and who

believed they had not received a satisfactory nespdo the query.

[54] The day after sending her email, Ms Bidois was eagined by Mr Moncur to
say that Ms Park was upset at the email and tleasisbuld apologise to her for it. Ms
Bidois agreed to do so and duly then spoke to Mk.Rds Bidois gave Ms Park an
apology and said that the questions she had rasegl not directed at her personally
but were directed at the failure of school managere follow the proper procedure

in terms of her appointment to the Education Managsition.

[55] Ms Park initially accepted Ms Bidois’ apology bbeh changed her mind. Ms
Park told me that subsequent to accepting Ms Biaggelogy she realised that Ms
Bidois would not comply with the management indiiares which had been set out in
the warning letter of 14 February 2011 when shetdhat Ms Bidois had not handed
in the written commitments Mr Moncur had asked foarat the first disciplinary

meeting on 11 February 2011.

[56] Ms Park said that caused her to decide to writett@rl of complaint. Her
evidence wasl|“was really worried about the future of our busedf this kind of
behaviour did not stop”. Ms Park told me her reference‘tbis kind of behaviour”

was to what she thought was Ms Bidois’ lack of eesppowards management.

[57] | therefore find that Ms Park was not actually gaely concerned about the
content of the email Ms Bidois had sent regardiag dppointment to the Education
Manager role, but was concerned about Ms Bidoidura to hand in written

confirmation of the commitments she had made atltb&plinary meeting.

[58] Ms Park provided Mr Moncur with a written complaidéted 24 February
2011, which Mr Moncur re-drafted and dated 25 Fabri2011. Mr Moncur said he
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did that so that the complaint read better becasgish was Ms Park’s second

language.

[59] | find that the changes made by Mr Moncur were Ihoited to merely

correcting poor English, but improperly changeddbetent focus of the complaint.
Disciplinary letter

[60] By letter dated 28 February 2011 Ms Bidois wasrutsed to attend a
disciplinary meeting on 3 March 2011 into what &khefer to as ‘the email issue’.
The letter stated:

“The complaint is with regard to the same conceassthose which
were the subject of the first disciplinary processailure to follow
policies and lawful instructions.

[...]
The purpose of this meaning is to discuss manag&neoncerns
about this incident which allegedly amounts to @asimisconduct.

You should view this matter seriously as it maylteés disciplinary
action being taken against you.

[.]

[61] The disciplinary letter was deficient in that itddnot explain what specific
behaviour was of concern or what policies Ms Bidwsd allegedly failed to follow or
what lawful instructions she had allegedly breachik@lso did not advise her that her
job was in jeopardy, although that was implied e treference to serious
misconduct” No information was provided with this letter.

[62] Mr Minto emailed Mr Moncur and stated that the dnesue should not be
treated as a disciplinary concern because thedstia¢ had arisen were to do with
leadership and relationships. He suggested disaigl action be suspended so the
parties could address leadership and relationsBiges. This was a sensible proposal

which | find Mr Moncur unreasonably rejected.

[63] Mr Minto had asked for a copy of Ms Park’s origiramplaint, but it was
never provided. He did not see that until the Auatly’s investigation. Instead Mr
Minto was given the copy of the complaint which Hmen redrafted by Mr Moncur,
although Mr Moncur did not state that the documeathad provided was not the

original complaint.
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[64] The difference between the complaint and Ms Pdediguage skills led Mr
Minto to conclude that it was unlikely she had tent the complaint herself. When
pressed by Mr Minto, Mr Moncur admitted he had mraed the complaint to
improve the english, but he still refused to previa copy of Ms Park’s original

complaint, despite Mr Minto pressing for a copytof

[65] No investigation meeting was held in respect of éh&il issue. St George
proceeded straight to a disciplinary meeting.

[66] Mr Moncur emailed Ms Bidois on 3 March 2011 andtexia among other
things, that

“If our further investigation concludes that misahrct or serious
misconduct has occurred then you will be subject fusther
disciplinary action. This may include counsellingrbal or written
warning or dismissal.”

[67] A further disciplinary letter was sent on 4 Mardbil2. This alleged a further
failure to follow lawful instructions arising frorfailure to attend the disciplinary
meeting scheduled for 3 March 2011.

[68] Mr Minto had advised Ms Bidois not to attend thectplinary meeting before
he had obtained the information about the comphaimth he had been requesting.
That was not an unreasonable position to adopticpkarly in light of the serious
problems that had already been experienced dutiegfitst disciplinary process

because the nature of the specific concerns Msi8lthl to respond to were unclear.
Disciplinary meeting

[69] The disciplinary meeting was held on 11 March 20l attendance were Mr
Moncur, Mr Bayldon (as the note taker), Ms Bidaigl der union representative, Mr
Minto.

[70] Mr Minto expressed at the outset that Mr Moncuruwtionot be involved
because he was so intimately involved with theasdnecause Ms Bidois’ email had
effectively criticised his appointment process. Minto proposed that Ms Carolyn
Shi and Mr Bayldon were appropriate people to deith the disciplinary matter
because they were less directly involved. | finid tvas a sensible request which was

unreasonably declined.
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[71] | find that it was inappropriate for Mr Moncur t@ lnvolved in this process
when it was his appointment process in issue. leeting notes show that Mr
Moncur had obviously predetermined the matter. NMmcur was too closely and
personally involved in the issues to be an imphdgision maker. It was also very
clear that he and Ms Bidois had a personality ecinfvhich had rapidly escalated
over the preceding seven weeks.

[72] | find that Mr Moncur was not able to be an impartiecision-maker because

of his personal animosity towards Ms Bidois.
Actual concerns

[73] It was also unclear from the disciplinary lettdre tdisciplinary meeting, and
from the notes of the disciplinary meeting, whag¢ tpecific concerns about Ms

Bidois’ email(s) were.

[74] From what | was able to ascertain during my inggdion it seems that the
disciplinary process was a misguided attempt by NWmcur to address what he
believed was Ms Bidois'divisive” attitude and disrespect to management.

[75] Mr Moncur appeared to proceed on the basis thatfitee email sent on
15 February 2011 wasrisensitive” and that it was inappropriate for Ms Bidois to
have copied it to Mr Minto because he was not aaickmployee. | do not accept
that was a view a fair and reasonable employer avbale arrived at.

[76] When | questioned Ms Park about her complaint @keédher to explain what
exactly she was concerned about, she told me sk@etaconcerned about the matters
Mr Moncur had referred me to. Ms Park told me that only concern was that Ms
Bidois had asked for a copy of her degree. | ribtd¢ differed from her earlier
evidence during which she told me it was Ms Biddailure to provide written

commitments that was of concern to her.

[77] This case provides a very good example of why isasimportant for an
employer to clearly set out their specific disaipliy concerns because here Mr
Moncur’s concerns were different from the complatfe(Ms Park’s) concerns. This
was a fundamental disconnect because the disaiplaetion had proceeded on the
basis that Mr Moncur was pursuing Ms Park’s conmlanot that he was pursuing his

own (separate) concerns.
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[78] St George’s failure to properly or clearly artidelats specific disciplinary
concerns made it quite difficult to unravel whag tisciplinary process was actually
about.

[79] Ms Bidois’ email of 15 February 2011 raised fourtt@s with Mr Moncur.

Two of these involved Ms Park’s appointment and:sai

“What qualification does Jongshi[sic] have to be Education
Manager at the school?

- What implication does this have for all the profesal
teachers in the Institute?

- What responsibility does she have for the Instgute
educational direction?

- Why was her appointment to the position not siguoklb staff
at a staff meeting?”

[80] Although Mr Moncur responded to this email on 1Bfeary 2011 he did not

at that time raise any concern about it being isg&e or in breach of the Institute’s
culture, values, policies or procedures or conttargny instructions or policies. If he
had genuinely held that view at the time, thers isurprising he did not raise that in
his immediate response to Ms Bidois.

[81] I find that the email above could not reasonablyegrise to legitimate

disciplinary concerns.

[82] The email that Ms Park said she was concerned admithad complained
about was also sent on 15 February 2011 and édstat

“[...] am | able to get a copy of Jongshillsic] degree simply to
verify the information?given by Mr Moncur in his email response to
the first 15 February 2011 email from Ms Bidoisfou will recall
Kevin, that Stephen explained in the staff roomfuih earshot of
everyone that Jongshil was given that title in orte fulfil criteria
for her application for a visa and not for any adhstirative or
educational reasons. He also stated that she hatdreceived her
visa yet. According to the QMS criterion for, sect7, it says
“management applicants hold NZ citizen or PR statuSlearly this

is not the case.”

[83] However, when Mr Moncur was giving his evidencewds clear that his
concern was about the first email, not the secandilerequesting a copy of Ms
Park’s degree.
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[84] The allegation about not attending a disciplinargeting on 3 March 2011
was not discussed at the 11 March 2011 disciplingegting at all.

[85] | also find that a number of irrelevant matters aevetiscussed at the
disciplinary meeting on 14 March 2011, which hadhimg to do with the emails

regarding Ms Park and which had not previously beéed as disciplinary concerns.

[86] This included discussions about union the actitwouéia union meeting held
on 10 March 2011, issues around Unite’s actiorthiieatening stop work action, the
distribution of leaflets to students, and approacimade to Ms Park by other union
members. | find these were all matters Unite uni@s responsible for, not matters
that Ms Bidois had any personal responsibility farhese issues should have been
raised with Unite, not with Ms Bidois during hesdiplinary meeting.

[87] | find that Ms Bidois was not on notice that thessv matters were going to
discussed or that they were seen as alleged dismiplconcerns. That was unfair to
her and was not what a fair and reasonable emplygeitd have done in all the

circumstances.
Dismissal decision

[88] After the meeting, Mr Moncur discussed his propodedision to dismiss Ms
Bidois with Ms Shi and Ms Park, both of whom apmdvt. He also discussed his
decision to dismiss with Mr Bayldon, who opposed it

[89] When | asked Ms Park what she had based her dedisad Ms Bidois should
be dismissed on, she did not know. Ms Park wasrenatiether she had seen the
minutes of the meeting, but she did agree thahskeseen the draft disciplinary letter
before it was sent to Ms Bidois and she was givem@portunity to comment on it
before it was finalised. Ms Park said she toldNWWamcur that she believed Ms Bidois

should be dismissed.

[90] | find it was inappropriate for the complainanthave input into the outcome
of the disciplinary meeting, particularly when stiel not attend the disciplinary

meeting and therefore had not heard Ms Bidois’ @axation to her complaint.

[91] Ms Shi apparently agreed that Ms Bidois shouldibmised. However, there
was no evidence about what information (if any) $lagl been given before she
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expressed that view. Ms Shi was not at the dis@py meeting and she declined to
attend the Authority’s investigation, so the natofeher involvement was unclear.
She did, however, receive the draft dismissaldétte&eomment on and she was sent a
number of letters from staff in support of Ms Bisloivhich she appeared to have

ignored, preferring instead to leave the matteglgoh Mr Moncur’s hands.

[92] Mr Bayldon told me that he did not agree that Mddss should be dismissed
because he did not believe that the conduct wasuseenough to warrant dismissal.

That was a sensible view and is one which | comgtir.

[93] | find that the termination of Ms Bidois’s employntewas very much Mr
Moncur’s decision. | find that he was impropenyluenced by his personal adverse
view of Ms Bidois. | also find that the processed was fundamentally unfair to Ms
Bidois.

Dismissal letter
[94] |find that the dismissal letter was seriously défe.

[95] The dismissal letter dated 18 March 2011 refercedssues that were never

raised as disciplinary concerns. It stated;

“Your Union representative threatened to use Uniagtion to
pressure the Institute to cease the disciplinagepss. |....]

A Union stop work meeting was organised on 10 Ma26i1 in

which classes were effected and reception wasutefttended. This
is a breach of section 86(1)(c) and (d) of the Eoyiplent Relations
Act 2000, seriously deepening the concerns managehazl about
you. Management felt pressured and bullied by swtions, and was
disappointed that you failed to act in good faith dooperate with
management during this disciplinary process. [...]

In humiliating a colleague straight after the firdisciplinary process
you showed a complete disregard for earlier commitis made to
follow policies and process. [...]

We conclude that your words and actions at sevstafies in the
disciplinary process represent additional failure follow Institute
policy and procedure. Furthermore, your behavidaws breached
the relationship of trust and confidence which fighe heart of the
employment relationship. [...] We have decided tonitgate your
employment, effective immediately”.
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[96] The letter did not explain what policies or procextu Ms Bidois had
apparently breached. Nor did it identify what spedehaviour had been found to
have breached policy and procedure. There was ngptto suggest Ms Bidois’

explanations had been considered.
Outcome - dismissal

[97] | find that the decision reached by St George wasome which a fair and
reasonable employer would have reached in all ttemastances. |1 find that the
conduct for which Ms Bidois was disciplined (theahissue) was simply not capable

of amounting to serious misconduct.

[98] | also find that how St George acted was not hofaia and reasonable
employer would have acted in all the circumstaratéle time. | find that the process

used by St George was unfair to Ms Bidois.

[99] Ms Bidois was not clearly put on notice of the sfieallegations against her
so therefore was deprived of a real opportunityeéspond to St George’s actual

concerns.

[100] St George failed to follow the disciplinary proceelut had set itself in the
Staff Procedures Manual Code of Conduct. It alsatined the disciplinary process

provisions it had agreed to in the collective agreet.

[101] St George also failed to comply with its s.4(1Apddaith obligations under
the Act to provide all relevant information and apportunity to comment on it,

because Mr Moncur refused to disclose Ms Park@irmad complaint.

[102] | find that Mr Moncur’'s actions and how he actedotighout the entire
process was fundamentally unfair to Ms Bidois. HHeutd not have rewritten Ms
Park’s complaint. He should not have withheld thiginal complaint. He should not
have instituted a disciplinary process and he igytsshould not have been the

decision-maker.

[103] Mr Moncur did not approach the matter with an opemmd. It was also
improper for him to seek Ms Park’s input on theisien to dismiss, when she was a
complainant and had not been involved in the dis@py process and did not appear

to know anything about Ms Bidois’ explanation.
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[104] A number of irrelevant matters were discussed duttie disciplinary meeting
and the dismissal letter shows that these factarse welevant to Mr Moncur's
decision to dismiss. It was unfair for Ms Bidotske dismissed for matters that had

not been raised as disciplinary concerns for heespond to.

[105] | find that Ms Bidois’ dismissal was substantivepnd procedurally
unjustified.

Remedies
Reinstatement

[106] On 1 April 2011 the remedy of reinstatement washged. Section 125 of the
Act allows the Authority to apply the remedy ofrstiatement if it is practical and
reasonable to do so” Reinstatement is no longer the primary remedyj$now just

one of a smorgasbord of remedies available to thtbaity.

[107] Ms Bidois said that she wanted to return to theostbecause she had close
working relationships with her colleagues and sl&sed them. However, | find that
reinstatement is not practical or reasonable atigeiefore not an appropriate remedy

in the particular circumstances of this case.

[108] All of the witnesses agreed that there was a risk if Ms Bidois was
reinstated, the relationship between her and timeipal would breakdown again. All
witnesses agreed that | was right to be concerbedtahe risk of further problems

arising if Ms Bidois returned to St George.

[109] | consider it significant that when giving her esiate, Ms Bidois said the
Principal had been “abusive” to her. When askeddafy what she meant by such a
serious allegation, Ms Bidois maintained that sbkeked that Mr Moncur had been

verbally abusive to her and had also been abusifiertin writing.

[110] I find that the evidence before me did not suppiwat very serious allegation.
However, Ms Bidois’ subjective view that she hacmeubjected to abuse by Mr
Moncur it is relevant to my assessment about whebhenot reinstatement is an

appropriate remedy, given he is her boss.

[111] Ms Bidois also told me that because of her pooati@iship with the
Principal,“the School had not been a happy or healthy envirent” for her to work
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in. Notwithstanding that evidence, she still mainéd she wanted to go back and she

gave the sole reason for that as liking her colleag

[112] | find that both Mr Moncur and Ms Bidois had perabanimosity towards
each other which adversely affected their profesdiovorking relationship. |
consider that Mr Moncur embarked on the unjustifieztiplinary actions in this case
in a misguided attempt to address his concernstdsBidois’ attitude towards him.

| believe his actions were borne out of frustratiandesire to make changes to the

culture of the school, and a lack of managementpeagle skills.

[113] The evidence has led me to reluctantly conclude teimstatement is not

going to be a workable solution in this particudase.

[114] One example is that for quite some time Ms Bidad hefused to meet one on
one with Mr Moncur and | find that this had creaseane practical problems in terms
of school administration. | was also concerned & Bidois did not demonstrate an
appreciation or understanding that as the PrindfpiaMoncur was entitled to make
decisions about the running of the school.

[115] Ms Bidois’ view appeared to be that the Principad o justify himself to her
or she would not go along with what he had decidedio. That is quite wrong. The
Principal is entitled to make decisions about tinening of the school. He does not
need Ms Bidois’ agreement before he can do so.

[116] However, I find the way in which Mr Moncur has aéslsed issues has created
unnecessary conflict. After hearing from him | dot believe he has the inherent
skills to be able to effect a permanent and funadatehange his management style.
That means that if | were to reinstate Ms Bidois sfould be going back into an
unhappy and unhealthy environment to work under anager she subjectively

believed was abusive towards her.

[117] | took some time to explore my concern about whelie Bidois was likely
to adhere to Mr Moncur’s decisions in future witartand | am satisfied that she
remained of the view that it was up to the Prinktpaconvince her that what he was
saying or doing was correct and that if he was lenabdo so then she would resist
him or push-back against him. | can see this &lyiko happen in future if Ms Bidois
was reinstated and | believe that would createrasr@ment for potential problems

going forward.
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[118] | was impressed with the way that Mr Bayldon gave évidence. He
appeared to be impartial and although he was om#rmeagement team he was also, in
many respects, supportive of Ms Bidois. Mr Bayldteh not believe she should have
been disciplined and he spoke out during the diseify processes in her support. He
also enjoyed a positive relationship with her amad lyood things to say about her

teaching record.

[119] However, Mr Bayldon stated that he did not see Howelationship between
Ms Bidois and Mr Moncur could be repaired and hawvould actually work in
practice if she were reinstated. | share that eoncMr Bayldon only works minimal
hours at the school so it is not a matter of beiblg to delegate the management of
Ms Bidois to him.

[120] The reality is that Mr Moncur is responsible formaging Ms Bidois and he is
responsible for conducting her performance revieawd the like. It is simply not
workable for Mr Moncur and Ms Bidois not to havealglar ongoing conduct and to
expect, based on both their strong personalitieat will occur without further
difficulties arising. | consider that such contactikely to cause their inter-personal
difficulties to flare up again and | am of the vi¢wat if | reinstate Ms Bidois there is
a high likelihood that arrangement would breakdowmithin a very short period of

time.

[121] My view is that neither Ms Bidois or Mr Moncur hatle self awareness or
personal skills necessary to satisfy me that ondeai facilitation or mediation process
to address their personal difficulties would besljkto give reinstatement a better
prospect of success. If | had been confident Wes likely to address the risks of
reinstatement then | would have been inclined teeheonsidered reinstatement
subject to conditions. However, my view is thanstatement, even with conditions
would not be appropriate in the circumstances o tase, given the personalities

involved.

[122] Itis with reluctance that | have reached the degisot to reinstate Ms Bidois.
| was inclined to award reinstatement in principéezause Ms Bidois had been treated
very unfairly for actions she had taken in her cigaas a Union delegate. | agree in
principle with Mr Treen that there is considerabierit in reinstating an employee
who has been a union delegate back into the warkpia signal to an employer that

unjustified behaviour towards that individual wilbt be condoned.
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[123] However, that principle must be balanced againstpérticular facts of this
matter and against the detailed evidence | heanmth & large number of witnesses.
The evidence | heard convinced me that if | retestdvis Bidois then the parties are
very likely to end up back at the Authority withenshort period of time because of

their mutual animosity between Mr Moncur and Msddsd

[124] | do not believe it appropriate for the Authority ieinstate an employee into
the workplace (particularly when reinstatement @ langer the primary remedy)
when the evidence has established it is unlikelypg¢osuccessful. The aim of the
Authority’s process is to solve employment relasioip problems, not to create more

which is what | believe reinstatement would beliike do in this particular case.

[125] It is for those reasons that | have concluded tleatstatement is not

practicable or reasonable in these particular oigtances.
Lost remuneration

[126] Ms Bidois quickly found new employment shortly afghe was dismissed.

Her hours gradually built up and she is now earmmgre than she earned when
employed by St George. Ms Bidois claimed lost neenation of $1,893.09. | accept
her evidence that she lost remuneration of $1,89800I award her that amount under
s.128(2) of the Act.

Distress compensation

[127] | have considered distress compensation on a glbhals for both the

unjustified disadvantage and the unjustified disalidecause Ms Bidois’ evidence
did not make a distinction between the distresshatte suffered in respect of each.
The disadvantage and dismissal grievances als@ avitkin a short period of each
other. Ms Bidois claimed $30,000 distress comptimsa However, the evidence did

not support an award at that level.

[128] Distress compensation must be limited to the edfdw grievances had on Ms
Bidois. The evidence showed that she was resilieehe did not need medical
attention, she obtained alternative work almost @diately and she enjoyed excellent
support from her colleagues and union. | consillese positive factors limited her

actual distress.
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[129] | recognise that Ms Bidois was put through two venyair and inappropriate
disciplinary processes for conduct which shouldhreote been dealt with in that way.
The manner in which Mr Moncur engaged with Ms Bg&dduring both disciplinary
processes was highly inappropriate and unprofeakibaccept this caused Ms Bidois

considerable hurt and distress.

[130] | am also aware that the decision not to reingtigd3idois has deprived her of

the ability to work alongside colleagues she liketl has missed. | accept that
decision is going to cause Ms Bidois additionaltlaund distress, so | have increased
the level of distress compensation | would otheewiave awarded to reflect that she

will not be returning to St George.
[131] I award Ms Bidois distress compensation of $8,500.
Costs

[132] It is unclear whether Ms Bidois has actually inedrany costs other than her
filing fee and the hearing fee because she wagsepted by her union. If she has,
then she is entitled to a contribution towards &eual legal costs. Proof that Ms
Bidois has actually incurred legal costs (suchnasices or receipts for payment of

costs) will be required in support of any costsligggion.

[133] The parties are encouraged to resolve costs bettiream, but if that is not
possible Ms Bidois has 14 days from the date o tlatermination within which to

file a costs memorandum and St George has 14 Hayedfter in which to respond.

Rachel Larmer
Member of the Employment Relations Authority



