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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Ms Lynda Barlow the applicant has lodged a rolavith the Authority. Although the
respondent party is referred to ambiguously as ‘@MWHARPER Harper Photographics Ltd” it
became clear during the Authority’s investigatibattthe latter cited corporate entity had been the
only employer of Ms Barlow at material times andttny of her claims which may have been
brought personally against Mr Simon Harper, in@asate capacity, were withdrawn.

[2] Ms Barlow’s claims against Harper PhotograpHitd (HPL) are stated to be; a. Unjustified
Disadvantage, b. Unjustified dismissal, and c. &egiscrimination and work place bullying. As
remedies for her problem Ms Barlow sought a penaityespect of an alleged failure by her
employer to provide a written employment agreenagmt compensation for disadvantage suffered
as a result of inappropriate sexual remarks andiwcnamounting to bullying and intimidation.
Further, she sought reimbursement of remuneratisinds a result of her alleged dismissal and she
sought compensation for hurt and humiliation résglfrom that dismissal.

Penalty and disadvantage claims

[3] | find that the penalty claim cannot succeedaasse it was not brought within 12 months of
the cause of action arising, as every such clairagsired to be under s.135(5) of the Employment
Relations Act 2000. If there was a breach of(@pof the Act — which requires an employer to
provide a copy of the intended employment agreertetite employee — the cause of action was
completed at the time the employment was enteried inThat was in about January or February
2004, when Ms Barlow changed her status from cotdrado employee. The claim for a penalty
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was not lodged until over a year later in May 200®%.note that the December 2004 amendments to
s.135 and other provisions of the Act, are expkssat to apply to anything done before 1
December 2004.)

[4] At the end of the investigation meeting on 2giat 2005, Mr Nicolson advised that Ms
Barlow’s disadvantage claim was withdrawn. Tledit dbnly the claim of unjustified dismissal to be
determined by the Authority.

Unjustified dismissal claim

[5] Ms Barlow started in a work relationship withrMlarper and his company the respondent

(HPL), in June 2003. Although then a contractte later became an employee, in about January
or February 2004, working with Mr Harper in his pbgraphy business as his assistant. For this
work she was paid $20 per hour, or about $41,00Q .

[6] Ms Barlow alleges that Mr Harper told her shaswdismissed on Saturday 6 November 2004
during a row the pair had on the footpath outsideldcation they were working at. She says that
although at her own insistence she did not go imately as Mr Harper had made plain he had
wanted, by 9 am. on Monday 8 November she had adkdged her dismissal by giving back the
keys to her workplace.

[7] Although the sweep of the case Ms Barlow présgnvas much wider, it is what took place
between 6 and 8 November that has been the foctise chuthority’s consideration of this claim.
At times the presentation of some of Ms Barlow'sdemce descended into farce. | refer to the
impromptu modelling before the Authority of the ‘lthbooters’ female bar staff attire (‘Hooters’ it
may be noted from Brookers on-line Employment NeW&6 September 2005, is a US restaurant
chain “best known for its well-endowed, tightly dlavaitresses.” Ms Barlow’s former Takapuna
establishment ‘La Hooters’ seems to have emuldtati garticular look or theme.) 1 refer also to
the tendering of her affidavit of 28 August with Hizarre final paragraph.

[8] Ms Barlow referred to Mr Harper as having akKyle and Hyde” personality but | equally
regard her as having a chameleon-like charactespil#ethe digressions of witnesses into risqué
material the Authority has approached the clainras being pursued seriously by Ms Barlow and
all relevant evidence has been considered.

[9] Central to the claim of unjustified dismissald its determination must be the accounts given
in evidence by Ms Barlow and Mr Harper about tlaitions and the words they exchanged, on the
morning of 6 November 2004 outside the place wiieeg worked that day. Their conduct then
and over the following two days, and the conteritetters they wrote to each other on 8 and 9
November, is the best guide to whether there watlismissal delivered by Mr Harper or a
resignation given by Ms Barlow.

The parties’ letters to each other

[10] In her letter to Mr Harper written on MondayN&vember, Ms Barlow said,;
Dear Simon

In regards to the dismissal of my position as PnASaturday 06/11/04 | have followed
your instructions as demanded & returned your keys.

After | returned your key you called me & confirnmey dismissal on the phone.



[11] In his letter written on Tuesday 9 November, Narper said,;

| am writing in response to the letter you delivcete me yesterday, regarding what you
have termed ‘your dismissal.” You certainly appear to have misunderstood thetsven
that took place on Saturday 6 November 2004, the atawhich you resigned your

position with Harper Photographics Limited.  Dtee your misapprehension | have

noted the events as follows:

[12] Mr Harper then went on in his letter to recbtime arrangements he thought he had made to
pick Ms Barlow up and drive her from the North Shoo the shoot location in Kingsland on the
Saturday morning, before receiving a message fraBirow just before 9 am that day saying she
was driving herself there. He recounted theudison he had when he met her about the reason
for her changing the plan. What she said aboun#éwsel for her to have her own car left him with a
concern that she intended to leave the photo stobpm even if it had not been completed. He
explored that concern with Ms Barlow by askingtifvas her intention to leave before the shoot
was finished. Mr Barlow recounted her respongaich he said had been to complain about
having to work on weekends;

| again explained to you that our jobs were noob%tand occasionally longer hours
and weekend work was required. You knew these fehen you were first employed
by Harper Photographics. You then replied “In tl@ase, maybe it's time you and |
parted company and that | should resign.”

| continued to unload the camera gear for our shodtthen moved back to where you
were standing and said “I accept your resignatiand you may as well give me your
keys now, as you don’t seem to be in the right éraihmind to work and | need to
concentrate on this job at hand.” You then regliNo, | won't do that. I'm already
here so I'll stay.”

That was the last we talked of leaving or resignamgl | thought the matter would
subside. Throughout the shoot you were very oBly@annoyed about being there ......

Once the job was completed at 6pm you and | paaketthe camera gear, then parted
company, saying a quick “See you later.”

On Monday morning (8 November) ...... | rang your naobtl 9.20am. When | asked
you if you were coming to work today, you repliétb? | have left the keys at the lunch
bar, as | have resigned.” | replied “Okay” and hg up.

At 9.40am | rang you again and asked if you weme swu wanted to resign. You
replied “Yes. | didn’t appreciate the way you spoiene.” | apologised for the way |
spoke to you and again asked if you would come tmekork. You said “No,” and
hung up. | then sent you a text message at &th4&gain asking if you were sure you
didn’t want to return to your job. | received neply to that message. On Tuesday
9" November | again texted you the same messageghint eeceived no reply.

Lynda | have given you every opportunity to witlhvdrgour resignation and | am
saddened that you haven't.
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| am sorry that you have resigned as | valued yswama employee and it saddens me
that you have brought our working relationship tels an unpleasant and abrupt end.

Please find enclosed details of your final pay,b#® banked into your account on

Wednesday fONovember.

[13] It is not unknown for letters like those abowvgtten by Ms Barlow and Mr Harper to be used
to manufacture evidence, against the possibiligy they will be read and considered by a mediator
or by the Authority, at some time in the future wheegrievance claim is being pursued or resisted.
The proximity of the letter writing to the eventsquestion and the style and content of the letters
make it seem unlikely that was part of their pugasd | regard them as expressing to their
respective addressees the beliefs actually helthéy authors at the time they were written. I
note that it was not until 7 December 2004 thatNvtrolson first communicated with Mr Harper,
raising a grievance and the prospect that theugsolof it would be expensive for his business.

The representatives’ letters

[14] In his letter Mr Nicolson, presumably repegtikls Barlow’s instructions, said that after the
row erupted on the morning of 6 November over tlrarements for her transportation to work,
Mr Harper had sworn at, abused and intimidated idd8v and had then;

...... moved up close to Lynda’s face and said “Giveyoug Fucking keys back ... and
get out of here!!”

Ms Nicolson continued;

Lynda replied “I have come here to work and | haween up my Saturday, | am not
going to be fired over nothing.”

At first you walked away and then you walked bauk said: “Fine you can stay then
but you will give me your fucken keys and resigmatn Monday and you can stand
there by the fucken car until | say otherwise.”s @result Lynda stood by the car and
after 10 minutes you came up and said “You canngnow.” The rest of that day you
were rude and snapped at Lynda in front of othewt the end of the day you said to
Lynda: “You can go home now but don’t forget on May, | want your keys and
resignation. And that is how the situation wés uatil Monday 8 November 2004.

[15] Mr Nicolson in his letter continued on to simat after the keys had been delivered back Ms
Barlow was rung by Mr Harper and their conversati@mt;

“So you have resigned, where is your resignation®ynda replied truthfully “No |
have not resigned, you fired me and | have retuthedkey as you asked me to do.”

[16] Mr Nicolson, a barrister practiced in employledv, advised in his letter that he preferred to
view these confused circumstances as giving risantéactual” summary dismissal rather than a
“constructive” dismissal.

[17] A reply to this letter was written on 16 Dedsen by Mr Meyland, also a professional
employment law representative and one of long expee. His advice is consistent with what Mr
Harper had written a month earlier to Ms Barlowhis letter of 9 November, and includes the
following;

Mr Harper denies absolutely that he dismissed Mdddaor ever expressed words to
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that effect. There was a considerable periodhftbe time she expressed her intention
to resign on the Saturday before Mr Harper acknalgkd and accepted the
resignation.  As also noted above, there were #ig attempts after the Saturday to
follow-up with Ms Barlow to determine her intentson

The parties evidence to the Authority

[18] Ms Barlow’s written statement of evidence damkd the advice Mr Nicolson had given in
his grievance letter. She confirmed that dedp#éing “totally intimidated and embarrassed” and
despite being “shocked and scared” by what Mr Hahael said and done (including disciplining
her like a child by making her stand in one placgil the told her she could move), she had
maintained her insistence on being allowed to weitk him as his assistant for the next eight or
nine hours.

[19] Mr Harper’'s written evidence did not contradilce advice of his representative Mr Meyland
about what had happened.

[20] In her oral evidence Ms Barlow told the Autityptthat she had been “scared to death” by Mr
Harper’'s words and actions on the morning of 6 Maver. She described him as being out of
control and aggressive, and as having invadedérsopal space. In that state, she said, he had pu
his face up close to hers and said “give back #e &nd | was fucking fired.” She also said that
she had hoped he would call her over the weekea@dtgise and admit that things had got out of
hand.

[21] Ms Barlow confirmed that Mr Harper had askest li she wanted her job back. She said he
had also asked her where her resignation letter was

[22] Mr Harper in his oral evidence agreed thahhd asked for a resignation letter during the row
on the Saturday morning when Ms Barlow had saitigha might as well resign.

Consideration of the evidence

[23] Without the advantage of having directly wesed for itself what took place during the row
on the morning of 6 November and over the followieg days, the Authority must try and build a
picture from the contradictory written and oral @acts given by Ms Barlow and Mr Harper, as
well as from the letters written for them by thedpresentatives Mr Nicolson and Mr Meyland.

[24] After considering everything Ms Barlow saiietAuthority is left with an impression that to
some extent she has a busy imagination and is poooeer-dramatise events. | do not think she set
out to give false evidence to the Authority, buthesr she has come to believe that she was
dismissed. | am not able to accept as correcatieeunt she has put forward of what happened.
| consider it likely that over time she had becatissatisfied with her job and used the row with Mr
Barlow as a convenient piece of drama to accomgangnding of her employment that she wanted
to bring about.

[25] | am not so sure that she is easily embartassehat she is shy, as she described herself.
Her other description of herself as strong willedras more accurate and | therefore do not believe
that she would have put up with the behaviour séecibed as being meted out to her by Mr
Harper. | think she would have had more selfeesghan to stand by and be sworn at, abused and
treated like a naughty child, all in a public plaead then apparently submit to Mr Harper by
working for him for a full day.
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[26] Ms Barlow’s claim in her letter to Mr Harpef 8 November that he had “confirmed” her
dismissal on the phone that day, is completelydaisownith her evidence, and his, that Mr Harper
had asked her to continue working for him. A requkike that is quite the opposite of a
confirmation of dismissal.

[27] From the evidence | find it unlikely that itas Mr Harper who first mentioned resignation. It
is more likely that he responded to that suggestiade by Ms Barlow, by saying that he required
confirmation of her intention in writing. It isot in dispute that by 8 and 9 November he had
made it clear that he did not want Ms Barlow tovéea | find it unlikely that Mr Harper tried to
compel Ms Barlow to write a resignation letter agaiher own wishes.

[28] While it is clear there was a serious setd¢bAeen Mr Harper and Ms Barlow on 6 November
2004 that has to be viewed in the context of thatively informal manner of personal interaction
that they had allowed to develop between them sware time. Mr Harper had also apparently
been a not infrequent patron of La Hooters bar wheras run by Ms Barlow, and no doubt that
earlier contact influenced the less conventionay weey related when they became employer-
employee.

Determination
[29] | accept Mr Harper's evidence as correct arfthdl that he did not unjustifiably, whether
actually or constructively, dismiss Ms Barlow frdrar employment with HPL. Indeed he did not

dismiss her at all.

[30] For that reason the personal grievance clasnmnot upheld and no orders against the
respondent company are necessary to resolve tipgment relationship problem.

Costs
[31] Costs are reserved. If Ms Swarbrick and Mcdison are unable to resolve the question

themselves written application may be made to th¢hdérity asking it to fix costs between the
parties.

A Dumbleton
Member of Employment Relations Authority



