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DETERMINATION OF THE AUTHORITY

Application for compliance order

[1] On 23 May 2012 a Record of Settlement (the Setthémeas signed under s149 of
the Employment Relations Act 2000 (“the Act”). Tparties to the Settlement were the
Applicant, Mr Sunil Bali, and the Respondent, SRGIdihgs Ltd (SRG). The Settlement
was signed by Mr Bali and Mr Vipan Garg, Directon, behalf of SRG. The Record was also
signed by a Mediator employed by the Departmenhiatsiour.

[2] The issue now brought before the Authority by MiiBathat SRG has not complied
with clause 2 of the terms of the Settlement. félevant terms as set out in clause 2 of the
Settlement relates to the terms of an offer of eyplent to be made to Mr Bali by NZ Liquor

Merchants Ltd, (NZLM), a company of which Mr Gargsvalso a director, and states:

2. NZ Liquor Merchants Ltd t/a Super Liquor Manukahall
provide Sunil Kumar Bali within one day of the détereof,
with an offer of employment. The terms of thigro#hall
include that Sunil Bali shall be employed as a $&8eapervisor;
he shall be employed for 30 hours per week at amiyoate of
$14.50 per hour; he shall work according to a rostéth the
hours to be between 10 a.m. and 11 p.m. [Mond&yutoday]
and his other terms of employment to be substéntia same
as contained in his individual employment agreemétit SRG
Holdings Ltd.



[3] The Settlement was certified under s 149 of the Bgtthe Mediator. That
certification confirmed that before making the agnent, the parties were advised and

accepted they understood the agreed terms:

a. were final, binding and enforceable; and

b. could not be cancelled; and

c. could not be brought before the Authority or thairtdor review or appeal,

except for the purposes of enforcing those terms.

[4] Mr Bali states that the offer letter which he reeei from NZLM did not comply with
the Settlement in two respects: firstly that thieiobf employment was specified as being for

a part-time position, and secondly that the offezraployment included a 90 day trial period.

[5] Clause 3 of the Settlement is also relevant inith@intains a term as to the duration

of the offer of employment, stating:

3. If Sunil Bali is not able to commence work orbbefore
June 8 2012 then the above offer shall lapse aatl sht
be extended.

[6] SRG denies non-compliance with the Settlement tatdssthat it has complied in all

respects with what had been agreed at mediatisatamut in the Settlement.

[7] The matter was brought before the Authority on egent basis, and due to the time
constraints in the matter, which included not cihly date for acceptance by Mr Bali of the
offer of employment as contained in clause 3 of 8Swdtlement, but additionally time
constraints imposed by Immigration New Zealandtiaiato Mr Bali’'s work visa status, the
submissions of the parties were discussed via éngthy telephone conferences on 1 and 6
June 2012.

Deter mination

Part-Time Definition

[8] Mr Bali had been employed by SRG prior to his eppient coming to an end due to

the expiry of his work visa in 2011. Mr Bali's elapment with SRG was in accordance with



an individual employment agreement, clause 2 ofctvhiefined full-time and part-time

employment.

[9] Full-time employment was defined in clause 2.1 of Bhli's SRG individual
employment agreement as being employment on hduasnanimum of 35 per week, part-
time employment was defined in clause 2.2 as bemgloyment of less than 35 hours per

week. The page containing this clause had begalied by Mr Bali.

[10] The individual employment agreement with NZLM cdonsaa similar definition,
although 40 hours rather than 35 hours is the ohefihourly criteria between part-time and

full-time employment.

[11] Mr Bali would have been aware of SRG's definitioh fall-time and part-time
employment from his previous employment agreemamd, | consider he could have raised

this definition as an issue to be noted in thel&e#nt prior to agreeing and signing it.

[12] However clause 2 of the Settlement states onlyttieabffer of employment is to be
for 30 hours per week, and the hours containechéndffer of employment with NZLM

provided to Mr Bali are 30 hours per week.

[13] Ifind that SRG have complied with the requiremiarthe Settlement that the offer of
employment be for 30 hours per week. Moreovénd the definition of full-time and part-
time employment to have substantially the same imgan both the individual employment

agreements.

[14] | also note the information provided by Mr Bali whdvised that in regards to an
application made under the Skilled Migrants catgg80 hours a week is deemed to be full-

time employment for Immigration purposes.

Trial Period

[15] Clause 2 of the Settlement specifies that the d#ens of the offer of employment
are to be: Substantially the same as contained in his indi@icemployment agreement with
SRG Holdings Ltd!

[16] Mr Bali claims that there has been a restructutinder which his employment has
been transferred to NZLM from SRG. However altholdr Garg is a director of both

companies, NZLM is a different legal entity to SR@th a separate company number and



registration. As such the offer of employment maa®r Bali is for employment with a new

employer, and legally NZLM is entitled to applyreak period.

[17] Mr Bali's individual employment agreement with SR@o contained a trial period
provision at clause 14, and consequently | find tifed period provision in the offer of
employment with NZLM is Substantially the same as contained in his indiaidamployment

agreement with SRG Holdings Ltd".

[18] I also note that the Immigration Officer appointedaction Mr Bali's work visa
application advised the Authority that the 90 tpaliod would not adversely affect Mr Bali’'s

work visa application.

[19] | determine that SRG has complied with clause th@terms of the Settlement.

Costs

[20] Mr Kyne has applied for costs on behalf of the Resient.

[21] Costs are at the discretion of the Authority, asepbed by the current Chief Judge

Colgan inNZ Automobile Association Inc v McKay

[22] The principles applicable to awards of costs inAhghority are well established. It is
a principle set out ifPBO Limited (formerly Rush Security Ltd) v Da Crtlmt costs are
modest. Costs are also reasonable as observée I§ourt of Appeal itVictoria University
of Wellington v Alton-Léeat para [48] As to quantification, the principle is one of

reasonable contribution to costs actually and resdy incurred.

[23] Although an investigation meeting was not held, {yne has submitted that he had
nonetheless had to research the Applicant’s claprspare verbal responses and provide

advice to the SRG in terms of the compliance proeasl outcome options.

[24] Mr Bali was wholly unsuccessful in his applicatibm the Authority and it is a
principle of PBOLimited (formerly Rush Security Ltd) v Da Ciilat costs normally follow

the event.
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[25] The urgent matter was considered via telephonescences for the reasons set out in
paragraph [7] above with no investigation meetiadfirtg place, and | take this into

consideration in assessing costs.

[26] The telephone conferences occupied approximat&yhturs of hearing time and
based on the Authority’s usual notional tariff hs@proach and adopting as a starting point
the notional daily tariff of $3,500.00, this wowdduate to $875.00.

[27]  Accordingly, Mr Bali is ordered to pay to SRG thersof $875.00 as a contribution

towards costs.

Eleanor Robinson
Member of the Employment Relations Authority

4 Cliff v Air New Zealand LtgAC47A/06, (unreported) per Judge Shaw at parh [10



