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DETERMINATION OF THE AUTHORITY

The issue for Determination

1. The single issue for decision in this deterriamais whether the Authority has jurisdiction to
investigate Mr Baker’s claim that he was unjustifedismissed by OSI International Foods
(Australia) Pty Ltd or whether, as argued by O&Iwas employed in Australia and any claim he
has should be heard in Australia, under Austrdaanand by the appropriate Australian judicial
authority.

Background

2. Mr Baker was employed by Glover Food Processtar¢Glover’'s) on 15 January 2001. At that
time he held the position of Plant Manager and sudisequently promoted to the position of
General Manager of Glovers. Glover’s is a whollyned subsidiary of OSI International Foods.
However, there is no dispute that in his positiaith Glover's Mr Baker was employed in New
Zealand, and under New Zealand employment law.

3. In April 2004 Mr Baker accepted the positiorR&gional Manager, Pacific Region, with OSI
International Foods (Australia). In a letter dafgatil 8, 2004 Mr Baker was advised, among other
things, that:

* You will base salary will be 141,000 A$ per annum.

* The company will pay superannuation: Per Austnaliabour Law and company practice.
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Mr Baker relocated to Brisbane but, by agreemastpartner and child remained in Auckland so
the child could complete the school year and orutigerstanding that they would join him at the
end of 2004. A letter dated 16 June 2004 confirlieatonditions of employment. In the new
position Mr Baker was responsible for Glovers imNgealand as well as OSI's Australian
operations. He reported to Mr Frank Latimer, Q8éinational Foods Asia Pacific Zone Manager.

4. During the latter half of 2004, Mr Baker salyts relationship with Mr Latimer was extremely
difficult. He says he made several attempts to@gklhis concerns including directly approaching
Mr Latimer’'s Manager, Mr David McDonald. (OSI's SenExecutive Vice President, based in
Chicago)

5. While in Auckland with his family over Christs2004 Mr Baker received an e-mail from Mr
Latimer saying, in part:

As discussed previously by phone.....
The message from the top is very clear: we canmtirtue these massive losses and we must
figure out a way to fix it ASAP. ...

Therefore, after the first week as previously désed, you focus must change to Glovers,
Steggles and the McD’ business where we cannatdadioy more hiccups...

The import of this e-mail was that Mr Baker was tetinquish his responsibilities for the Brisbane
operations (Eagle Farm) and concentrate on mandgengther parts of the OSI business and, in
particular, Glovers in New Zealand.

On 3 January 2005 Mr Baker responded:
| am stunned. ...

This has not been a Good New Years present. lddwaue expected a face-to-face. Could
this is not have waited until we met, rather thanaive this by e-mail?

The disruption in 2004 to my family was bad enoaigth | have now discussed these latest
changes with Linda and we have decided that LimtthJason will remain in Auckland. This
has caused tremendous inconvenience at hometleAnibre consultation and consideration
would have been gratefully appreciated by all myifga

It looks like | now have to spend some time in Famckwith Glovers, so there is no point in
Linda being in Brisbane.

Mr Baker's letter then went on to defend his parfance and point out that much of the financial
problem was not within his control. He also sdtlua travel arrangements over January 2005.

6. During January 2005 there where numerous coruations between Mr Baker, Mr Latimer
and Mr Macdonald. During this time Mr Baker sayattMr Latimer, without consultation
occupied his, (Mr Baker’s) office in Brisbane, ingtted him not to use his company car in
Brisbane and instructed Mr Baker to remove hisifura and effects from the company’s Brisbane
apartment which he had been occupying.

7. On 20 January 2005 Mr Macdonald wrote to Mrd&akn that letter he apologised for the
timing of the various decisions saying:
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It is unfortunate that all this happened around bwdidays; however there was no time to
wait and the changes needed to be made. | dotrdwaeit was done in e-mail form, as |
believe there is a better medium for communicatinguch a sensitive issues.

And by way of summary:
At the conclusion of our discussion, | told youttmy recommendation was that you

reconsider your position that you cannot work({d@r Latimer). | have asked you to give
this some thoughtful consideration. My solutiotoitave you focus on Glovers and the

McDonald’s relationship for the short term untiktiperformance and acquisitions take place.

You have stated to me that your wife will no longarsider a move to Australia. For the
time being, | believe it is best to focus on yaenspnal situation as well as the needs of the
Company and having you return to Glovers seeme tihd best way to do that. When the
performance of Glovers and Eagle Farm get to aaldé and satisfactory position, and we
have made the acquisitions as we have discussedilhg® through the consolidation
strategy, which will dictate where personnel nemti¢ located. Until that time | do not
believe any further action is required.

8. In 25 January 2005 Mr Baker wrote a lengthteteio Mr Macdonald setting out in some detail
his concerns regarding the management of OSI inralies his relationship with Mr Latimer, and
the way in which events of the last a few monti inafolded. At the conclusion of this letter Mr
Baker said:

In summary to your letter, | do not accept thatryproposal is an effective solution to the

issue. | cannot accept that | must wait to findlibuhave some form of suitable employment

until the acquisitions and strategy for the regame complete. | also do not accept that my
family has to be told to wait in abeyance for weaksonths to know what is happening.
Furthermore, | would respectfully request that mseeious consideration be given to this
issue. However, | am, as always, willing to camtiin a dialogue to find a solution that

meets both the company’s requirements as well gsemspnal requirements. | am requesting
that some urgency be put into this and a conclusmprovided by the end of this week. After

all you cannot honestly expect me to continue sutth turmoil in the family and work
environment.

9. Following further discussions Mr Baker caméeht® conclusion that he needed some formal

representation to assist him in his relationshih@SI. On 23 February 2005 Ms Rachel Drew, of

MacCrossans Lawyers in Brisbane, wrote to OSI dralb@f Mr Baker, summarising Mr Baker’s
employment history with OSI and going on to say:

On 1 January 2005 our client was informed by e-rirat OSI did not intend to comply with
the agreed terms of the new contract. Our cliem$ wmformed that he must relocate to New
Zealand to oversee the Glover's New Zealand opamati This decision was made

unilaterally by the employer. Our client did najrae to revoke the new contract, he did not

agree to revert to the Glovers contract and hertbtdagree to vary the new contract to
provide that his employment would be located in Meaiand.
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The letter went on to reserve Mr Baker’s right toque breaches by his employer of ¥ierkplace
Harassment Advisory Standard 20&4d concluded:

To resolve all the issues arising from our cliemmployment with OSI, taking into account
the considerable distress caused to our clientfisdamily arising from the breach of
contract, harassment and the prospects of finditer@ative employment, our client agrees
to accept payment of 18 months salary in returrhismresignation.

10. In the early March Mr Baker went on sick leawnel after further correspondence between the
party’s solicitors Phillips Fox, on behalf of OS8Ifote to Ms Drew saying:

We understood that Mr Baker had told Mr McDonald2iFebruary 2005 but Mr Baker was
resigning from his employment. However your firtatter of 5 March 2005 denied that a
resignation took place despite Mr McDonald’s cleacollection to the contrary. For the
record, we can affirm that OSI accepted your clergsignation. However, in order to avoid
any confusion, OSI confirms that your client’s eogptent is to cease.

Mr Bakers Claim and OSI’s response

11. In August 2005 Mr Baker filedssaatement of problemn the Authority alleging that he had
been unjustifiably dismissed by the respondentsaaing compensation for lost wages, hurt and
humiliation, loss of employability, and costs.

12. Shortly after being served with Mr Baker'stetaent of the problem, OSI filed an objection to
the Authorities jurisdiction to hear Baker’s griexa, arguing that at all material times Mr Baker’s
employment was subject to Australian (Queenslaad) that the Authority does not have
jurisdiction to hear Mr Baker’s claim and that Qusland is the appropriate forum in which to hear
and determine his application.

Summary of arguments

13. Mr Baker’s argument in respect to the Authsifurisdiction to hear his claim can be
summarised as follows:

1: Mr Baker’s contract of employment with the Glogen New Zealand continued in force

as the foundation agreement and was revived wheBaWer was directed to return to New
Zealand in January 2005. Mr Baker argues thafprd 2004 agreement may be viewed as a
variation to the original employment agreementhase was no written employment
agreement between the parties until June 2004hasdit not explicitly remove the operation
of the original employment agreement. The openatiothe 2004 agreement may therefore
otherwise have been subject to the foundation eynpdot agreement.

2: References in the 2004 contract to Austrakgislation etc were to facilitate the operation
of the agreement rather than indicating what juciszh that agreement was subject to.

3: The action of his employer in divesting Mr Baké his responsibilities for Eagle Farm in
Brisbane and directing him to return to New Zealdadninated Mr Baker’s contract in
Australia and created a new employment agreemeloiec to New Zealand law, from
January 2005 until the applicant’s termination iarth 2005.
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14. In his submissions in support of Mr Baker'sifion, Mr Russell canvasses at some length the
law relating to the appropriate way to determineéciisystem of law should be applied in cases
such as this and argues that New Zealand is thepapgte forum governing the terms (and the
termination) of Mr Baker’'s employment relationship.

15. Mr Russell also argues that even if Australeamis the appropriate law under which Mr
Baker’s application should be considered, New Zehland the Authority, may well be the
appropriate forum. In support of this argumentites the New Zealand Employment Court case
Musashi Pty Ltd v. Moor€002) 1 ERNZ 203. In that case the Court held MraMoore’s case
should be heard in New Zealand, by the Authority,\eith the application of Australian law.

16. OSI argues that the employment contract agsettieen Mr Baker and OSI in April/June 2004
clearly spelt out that he was to be employed intAalia, and in terms of Australian employment
law. The contract was expressed to be paid inrAlish dollars, Mr Baker was to pay the
appropriate Australian superannuation, Australganetc. OSI did not create a new contract by
requiring Mr Baker to work in New Zealand and tamcentrate on the management of Glovers. Mr
Baker's employment was as Manager of the Pacigoreand the management of Glovers was a
part of the region. The removal of the Eagle Fegaponsibilities was temporary and designed to
allow him to concentrate on areas of most concéfa.Dines also canvasses the case law relating
to the appropriate way in which to determine wHaski should be applied in cases such as this. Ms
Dines submits that the appropriate laws to be agd@re the laws of Queensland

17. Ms Dines also argues that Mr Baker’s procegzishould be stayed or dismissed on the
grounds that the Courts of Queensland are the ppgate jurisdiction and forum for the claim to be
heard in the interests of all parties, and in therests of justice. She argues that none of OSI’'s
witnesses are based in New Zealand, the documaleteant to Mr Baker's employment are located
in Australia, OSI would need to engage an expefustralian law to give evidence in the
Authority and any determination of the Authority wd have to be registered in Queensland under
the Commonwealth Foreign Judgements Act, whichviasild be entitled to oppose. All these
factors, Ms Dines argues, mean that OSI would bendair disadvantage if this matter were to be
heard in New Zealand.

Discussion and determination

18. | have read the documentation provided tomakiding the various employment “contracts”
agreed by Mr Baker. When he accepted the 2005amiwith OSI in Australia it was clearly
envisaged, by both parties, that Mr Baker was et¢log to Brisbane to take up a new position. If
the subsequent difficulties had not arisen, andheadot been required to return to New Zealand,
he would have continued to be employed in Austiahid under Australian law. In other words Mr
Baker, by accepting the 2004 contract, agreed enfggoyed by OSI in Australia and under
Australian law.

19. Mr Baker has provided me with a good deahMidence about how he was treated by OSI. If
Mr Baker’s outline of events is accepted, then @&€ttions would appear to have been far from
ideal. Itis possible that Mr Baker could succebgfconvince an Australian Court that his contract
had been unilaterally and unlawfully terminated{hee Employment Relations Authority that he
had been unjustifiably dismissed. It may be tlyatdguiring Mr Baker to relinquish responsibility
Eagle Farm and (whether temporarily or not) coneéaton the New Zealand business, OSlI could
have been said to have been terminating his 200#amt. Whether this is so or not, is not the
guestion | am required to determine at this point.
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20. Mr Baker argues that by requiring him to rekecto Auckland OSI in effect created a new
contract - a contract of employment in New Zealand governed by New Zealand law. | cannot
accept this argument. Mr Baker, through his repregive, specifically rejected the changes OSI
sought to impose. Ms Drew, in her letter of theF2Bruary 2005 said that Mr Bakdid not agree
to revoke the new contractid not agree to revert to the Glovers contrantdid not agree to vary
the new contracts to provide that his employmerbbated in New ZealandMr Baker continued
to be employed by OSI Australia, albeit spendirggpad deal of time in Auckland, until his
employment was terminated. There is no evidenaedicate that a new contract was formed.

21. Mr Baker was employed in Australia under Aalgin law. It is this contract which was
terminated and any claim he has against OSl is apgmbpriately pursued in terms of the
Australian employment law.

22. 1 do not accept Mr Baker’s argument that, eféime appropriate law is that of Australia, his
application should be heard by the Authority. @&Ve pointed out that their witnesses in any such
case are not based in New Zealand and that todidemaker’s application in New Zealand

would be expensive and extremely inconvenientvolild seem that Queensland employment law
may not provide the same level of access or reraadi®r Baker as he may have under New
Zealand law. However this is not of itself suffict reason to determine that he should therefore be
able to pursue his claims in New Zealand. Whilaaty be inconvenient for Mr Baker to pursue his
case in Brisbane, he is not financially impecuniand there is no evidence that he does not have
the financial resources to pursue his claim in @akend should he wish to do so.

23. In summary, Mr Baker’s 2004 employment coritveith OSI applied at the time of the
termination of his employment in March 2005. Tae lgoverning that contract is that of
Queensland, Australia. The Authority does not havisdiction to hear Mr Baker’s claim. The
Queensland Courts are clearly competent to heddWer’s claim and taking into account factors
such as the location and availability of witnessies,location of the parties and where any
judgement would be enforced, the Queensland Catgtthe appropriate forum to determine Mr
Baker’s claim The Authority has no jurisdiction to investigateMr Baker’s claim. Mr Baker’'s
application is dismissed.

Costs

24. Costs are reserved and the parties are uogeltte this matter between themselves in the firs
instance. If they are unable to do so OSI maydiild serve a submission in respect to costs within
28 days of the date of this determination. Mr Baki#l be given 14 days in which to respond.

James Wilson
Member of Employment Relations Authority



