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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Bainbridge) claims that she ha#feeed a personal

grievance by reason of having been unjustifiablymissed from her position for
redundancy. Furthermore, Ms Bainbridge claims sts was the most qualified
person for the remaining role after the restructtinat the decisions made by the
respondent employer (Safe) were in the hands ofagems who were prejudiced
against her and that she was not adequately cedsuit respect of Safe’s

redundancies. She also claims breaches of goodh faitd a grievance by

disadvantage.

[2] Safe says that it undertook a major reorganisabbnts business, that
Ms Bainbridge was one of a large number of empleyebo were affected by the
restructure and that her position disappearedearrébrganisation. A single position
in Ms Bainbridge’s subject area of Data Integrityei® replaced two previous
positions, and the two incumbents competed foradhe job. Ms Bainbridge was
unsuccessful and Safe says that the decision makowpss which resulted in

Ms Bainbridge exiting the organisation, was faidgast and that throughout the



2
process Ms Bainbridge had had proper opportunitiedoe heard and had been

properly consulted on all occasions.

[3] In February 2010, Safe announced a restructureis f@structure became
necessary because of significant financial lossg@siwthe company was suffering as
a consequence of the indefinite and continuingydeldhe commencement of a new
contract. The thrust of the proposal communicébestaff in February 2010 was that

over 100 positions could potentially disappear.

[4] At all times, Ms Bainbridge was a member of theewN Zealand
Amalgamated Engineering Printing and Manufactutilmgon Inc (the Union), and it
follows that the terms and conditions of her emplent were covered by a collective
agreement between the Union and Safe. In termtheofagreement, the relevant
schedule on redundancy sets out Safe’s obligaiiomespect of consultation. As a
consequence, Safe, by common consent, engagedieelgrnin consultation with the
Union over a period of some five weeks, undertakuegkly meetings with the Union
as a particular means of fulfilling its obligationsAt that weekly meeting, Union
representatives were able to ask Safe questionsnémanation previously sought

could be provided.

[5] In addition, as part of the restructuring procestected staff were all given
fact packs and a letter which clearly sets out phecess to be undertaken. In
addition, the letter makes clear that consultatigith employees is very much a part

of the process. The relevant provisions are dsvist

| would emphasise that this structure (the new pse structure) is
a proposal and may change following consultatiothwobu and other
employees who may also be affected by the propasal their

representatives.

| would therefore welcome your feedback on the siucture as it
affects you or generally by 5pm Friday 19 March @01Please
forward your feedback to Katie McNally (HR Manag&afe Air)
either directly or via your representative.

[6] In fact, Wolfgang Waechter who was the supply cdlgr and therefore

Ms Bainbridge’s immediate superior, made represems on behalf of both Data
Integrity Clerks and his own position. He suggédteat rather than reduce the two
clerical positions to one, that both be retainetl éach work reduced hours. As a
consequence of that and other submissions arousdatha, there was a second
proposal put out on 31 March 2010 and Ms Bainbridgele her own submissions
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about that directly. This second round of consigitaconcluded with Safe’s decision
that there ought to be only one full time positasData Integrity Clerk. In the new
structure, the position was to be retitled Procumedministrator.

[7] Then, Safe proceeded to develop the criteria foh eale in the new structure.
Broadly, trade skills were given a 60% weightingd dnterpersonal skills a 40%
weighting. Applicants for the various roles weated on a score of 0-9 on a matrix
of desired skills.

[8] Ms Bainbridge was interviewed for the new role ofrodurement
Administrator along with the incumbent of the ottigata Integrity Clerk position.
Put shortly, Ms Bainbridge scored poorly against akher applicant, notwithstanding
Ms Bainbridge’s greater experience.

[9] In the result, no other positions being availabl&s Bainbridge, she was paid

redundancy compensation on the termination of hggl@yment.
| ssues

[10] Ms Bainbridge raises a number of issues concer8eig’s decision, first to
disestablish the two roles and then to appointdoieague to the single role that
replaced the two Data Integrity Clerk positionstive earlier structure. It will be

convenient if the Authority considers the followiggestions:
(@) Was Ms Bainbridge ever actually a Data Integritgr]
(b)  Was the assessment of Ms Bainbridge prejudiced; and
(c) Was the decision not to appoint Ms Bainbridge uffjus
Was MsBainbridge ever actually a Data Integrity Clerk?

[11] This curious issue arises because Ms Bainbridg@&taiaed in her evidence
before the Authority that she was not employed &=ata Integrity Clerk at all but
was actually employed in another role. She tokl Aluthority that she was initially
employed by Safe as a Supply Clerk and her jobrg®n changed a number of
times during the eight years of her employment iou2005 she says she was
appointed to a role as Logistics Administrationr&land she made her position on

that subject quite clear to the Authority:
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As far as | am concerned | remained in that roldilumy dismissal
even though | was supposedly in a new role callath Dntegrity
Clerk. | have never had that role confirmed andvas never
interviewed for the job even. But | was assessethét role for the
redundancy process even though the new job thatbwing) created
had again changed to Procurement Administrator.

[12] Evidence given for Safe denied any confusion abth# role that
Ms Bainbridge was undertaking in the business.hBloé managers who appeared to
give evidence in the Authority said that the datagrity structure had started in early
2008 and comprised a team of three people led byVikechter and with two Data

Integrity Clerks reporting to him, one of whom wds Bainbridge.

[13] The Authority is satisfied that the issue of thketof Ms Bainbridge’s role is
neither here nor there; as a matter of fact, thinévity is satisfied that Ms Bainbridge
referred to herself by both titles and there isenmlence that she was picked up by
Safe for using the inappropriate one. The impdriasue, from the Authority’s

perspective, is the content of the role rather themame of it.

[14] In that latter respect, Ms Bainbridge’s evidencduit of complaints over a
reasonable period of time prior to the restructtinat she was being deprived of the
opportunity to perform work at an appropriate legelat least at the level that the
other Data Integrity Clerk was performing at. Téeédence for this is not just
Ms Bainbridge’sviva voceevidence but also a long email trail in which dfes
endeavoured to communicate her concerns, both f@dsSmanagement and to her
Union. The nub of her conclusion (which the Auttygrbased on the email trail, is
inclined to accept), is that by virtue of the valsochanges that were made to the
content of her role in the two year period leading to the restructure, she was
deprived of the relevant skill set (or some ofsiich that when she came to compete

for the single new role in the new structure, slas at a disadvantage.

[15] Safe says, in response, that as it never accepte@dihbridge’s various
complaints, there is in effect no ground for conceBut that sets the bar too high in
the Authority’s view. This employee was clearlyncerned enough about the content
of her role to raise it regularly with various effils of her Union and with various

officers of the employer, including the general axger of Safe.

[16] The Authority is concerned that Ms Bainbridge hasepprly raised issues
around the content of her role over a lengthy pkdbtime, particularly in respect of
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the range of work that she ought to be engagechichmwvould, of itself, develop the
skill set required of the role of Data Integritye@t. Because those concerns were
never satisfactorily addressed in the Authorityiew; there remains a residual
concern that when the restructure took effect dreddompetitive process required
Ms Bainbridge to compete for the single job witreasther incumbent, by virtue of
the history of her work at Safe, she was disadymutdoecause the other applicant had
had more current experience in developing the <defl for the new role than
Ms Bainbridge had. Indeed, there has to be a stagehe selection was not on a

level playing field.

[17] After all, this was not a situation where Ms Baidlge had come from another
part of the business and was competing for a ratle which she was not familiar.
This was a situation where two incumbents were @img for a single role in the
restructured organisation, but on the Authoritysling, although Ms Bainbridge was

an incumbent, she was an incumbent with a sigmfideésadvantage.
Was the assessment of M s Bainbridge preudiced?

[18] Ms Bainbridge argues that her assessment was pejudecause she had
complained regularly about being bullied by heresujsors and, while there was
never any acceptance by Safe that bullying hadaot faken place (indeed, the
evidence of the two Safe witnesses before the Aityhevas that they knew nothing
about the bullying allegation), the fact is that B&nbridge had been complaining
about being bullied for years. She had complait@darious of her managers, again
including Ms Deacon, the general manager, but dk the complaints about the
content of her role, nothing was actually done.

[19] Safe says that this is because the bullying wagnaeht of Ms Bainbridge’s
imagination and that it could not do anything ab&amething that did not exist. But
if that is so, there is a lot of evidence before Authority that a number of people
believed that there was bullying of Ms Bainbridgend of others) in the Safe
workplace. In particular, the Authority feels g®d to take seriously the evidence of
two witnesses for Ms Bainbridge, both of whom wetethe relevant time, officials of
the Union. One of those officials, James Andersoage the categorical statement
(which he stood by under cross-examination), thatagicular manager was well
known for being a bully and that, contrary to Safearlier contention, that same

manager had been involved in the assessment of ditdbidge for redundancy
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purposes. Another former official, Leslie Wilsandicated that Ms Bainbridge felt

she wasgbeing marginalised”by her immediate superiors and that she:

... did not know what her role was, who she was sggpdo be
reporting to and even if she was still a Logisthadministrator or a
newly created Data Integrity Clerk.[Ms Bainbridge]felt she was
having jobs taken off her and given[tdhers] ... basically she was
left out in the cold and eventually felt she barfedy any work to do.
[Ms Bainbridge]did talk to me about these concerns and | tried to
take it up with the company. ... As far as | coalbrtothing was ever
done about it ... before she was made redundant. enGihat
[Ms Bainbridgelhad spent the previous two years complaining about
the way she was being treated ... it is just comigl@tappropriate to
then let those same people [the ones complainedtphssess her for
the purposes of redundancy. In my view that ikingtmore than a
continuation of the terrible bullying behavio{vls Bainbridge] had
consistently been subjected to and Safe Air managieneed to stand
up and take responsibility for their action, or reoto the point,
inaction.

[20] Those observations are trenchant criticisms of ditieation Ms Bainbridge
found herself in prior to the restructure. The Harity cannot ignore such obvious
concern from mature and experienced Union officidlee Authority is not persuaded
that Safe’s failure to identify bullying is a cooslve stay. The extent of the Union’s
concern about this situation suggests that prompriiies may not have been made by
Safe and, for present purposes, raise the spetti®e mrejudicial assessment of

Ms Bainbridge.

[21] Safe initially tried to deflect attention from th&spect by alleging that the
assessment of Ms Bainbridge was not done by thepiar manager who she most
frequently alleged had bullied her but, despitentaaning that stance in the statement
in reply and in the evidence filed in the Authoriip the day of the investigation
meeting, Safe had to confirm (as the Union’s wisesshad always maintained) that
the manager particularly complained about by MsBadge was part of the

assessment process.

[22] The Authority’s view is that the congregation okthole confusion which
Ms Bainbridge appears to have suffered (and theaoitant failures to give her the
range of duties which the other incumbent had lggesn), together with assessment
of Ms Bainbridge by managers who there is significaevidence regarded
Ms Bainbridge uncharitably, raises the prospect af partial assessment of
Ms Bainbridge for the purposes of redundancy selectin the Authority’s opinion,
the apparent absence of a level playing field esettie scent of unfairness. Indeed, it
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almost appears that Safe itself was anxious abosiBMnbridge’s rating score
because her assessment was put out to two othexger@nwho knew her to validate

the initial number.

[23] While the issue of which managers performed theessssent is itself
important and goes to the issue of whether thesasse&omes to the task with an
unsullied view of the assessee, the more impodsapéct, in the Authority’s view, is
Ms Bainbridge’s apparent lack of access to the eamigwork which her competitor
did have access to. Ms Bainbridge complained alioait situation in her email
traffic, both with Safe and with her Union, poirgiout that she was not necessarily
privy to the range of tasks and duties which hemjgatriot was privy to. That of
course is of no consequence while the structutbefvorkplace is unchanged but as
soon as Safe made the decision to reduce two @asitiown to one, it needed in good
faith to ensure that the selection process did autbmatically favour one of the
incumbents over the other. In the Authority’'s opm the combination of the
involvement of managers who had had issues witiB&isbridge in the past together
with the more important factor that Ms Bainbridggpears to have been deprived of
the range of work that was available to her colleagand therefore the skill base

associated with that range of work), puts the wipoteess in jeopardy.

[24] Safe maintains that there was no difference in rdmege of work being
performed by the two incumbents and that Ms Badd®i was mistaken in her
allegations that she was being deprived of work thas available to the other
incumbent. But there is no evidence before thehéutty to suggest that Safe
addressed this concern which Ms Bainbridge raiseterthan once, and in fact, the
evidence suggests that Ms Bainbridge’s claim that@ata Integrity Clerk role was
never actually formalised in 2008 when it was @dahas some force and effect. For
example, Ms Bainbridge maintained on oath thatwhs never interviewed for the
role of Data Integrity Clerk although her colleaguas, and Ms Bainbridge also gave
evidence that her observations about the Data ribyeGlerk structure created in

2008, were never responded to by Safe.

[25] Ms Bainbridge told the Authority that in the eigygars she had worked at
Safe, her job had changed on previous occasiontherd had always been a process
and a degree of formality. In particular, she mefe to receiving a letter from Safe on

previous occasions, setting out the changes todteiand identifying the name of the
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new position. She say&his time | got nothing. | had (Mr Urquhart and
(Mr Waechter) telling me that | was the Data IntegClerk and answerable to them

and | had the HR manager telling me nothing hachbmmnfirmed”.

[26] In fact, that seems to be a reasonably accuraesssent of the position
because Mr Sutherland, a manager with Safe who gadence at the investigation
meeting, confirmed Ms Bainbridge’s evidence thatjtibh description for the position
of Data Integrity Clerk had not been finalised. $4gs in his brief of evidence:

.. it was highlighted to me that the job descriptwas still in draft
and so | was asked to review it along with the mbants and the
Union delegates.

[27] That admission seems to the Authority to give onedeto Ms Bainbridge’s
view that the creation of the data integrity rale2008 had not been finalised and, if
that is so, it seems to the Authority more ratlhantless likely that Ms Bainbridge’s
various complaints about the nature and extentefrble she was being asked to

perform, has some credence.

[28] The view that Ms Bainbridge’s tasks were fundamignthfferent from those
asked of the other incumbent is further supportedhle fact that until about a year
before the 2010 restructure, Ms Bainbridge was omfocated with the other
incumbent and Mr Waechter. Indeed, she workedniother part of the campus
altogether and on both her evidence and the evdeh&afe, she had a materially
different role. It seems to follow that for onlyet last year or thereabouts before the
2010 restructure could it be said that Ms Bainkeiggas doing work that, in terms of
its range and span, was anything like the work thas performed by the other
incumbent. In the Authority’s view, that must mehat, when it came to selection
time, Ms Bainbridge would have had less experiemicéhe range of work for the
subject position than her competitor, particuladgnsidering the various email
complaints from Ms Bainbridge about being deprivadthe opportunity to use
various screens in the computer system and heeségjto be trained in aspects of the

role with which she was not familiar.
Wasthedecision not to appoint Ms Bainbridge unjust?

[29] The Authority’s conclusion is that the decision motappoint Ms Bainbridge
was unjust and was not the action of a good andefaployer. That conclusion is

based on the observations already made in thisndigigtion about the deficiencies in
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the raw assessment process as it applied to MbBdge, together with the

comments which follow about the consultation preces

[30] The Authority is persuaded by Ms Bainbridge’'s argaimin respect of
consultation which essentially proceeds on theirfigothat, while Safe consulted
adequately with the Union at what might be calletimacro” level, it also had

obligations to consult at a micro level with théeated staff and it did not do that.

[31] The Authority considers that Safe has failed tdilfuk obligations to consult
in terms of the applicable law. In that regard thiiwe specific submission made by
Safe that it had complied with the requirementghaf law as set out iBimpsons
Farms Ltd v Aberhart [2006] ERNZ 825, is not accepted. Looking first the
applicable employment agreement, the Authorityaissfied that there is no particular
obligation set out in the employment agreement tleguires consultation with
individuals directly. The references are throughataout consultation with the Union
on behalf of employees. Clearly, the Union is saera conduit through which the
employer conducts discussions that affect the eyeploBut it is the content of the
consultation, not the party it is directed to, ti&tin issue. Consultation which is
directed through the Union may still be inadequiiedoes not cover the range and

extent of material which the law requires.

[32] What happened in a practical sense was that thetste of the process was
agreed between the Union and Safe. It may bethigatvord“agreed” puts it too
strongly; the Union’s witnesses were at pains tofpaut that at a number of points in
the discussion, their agreement was not a recogniaf being happy with the
situation but rather an understanding and accept#mat the process proposed by

Safe was fair and just.

[33] Itis common ground that at no stage were individnaployees taken aside by
Safe and given access to their matrix scores. \Was there any point at which
affected staff were advised that they were, asatew'in the frame” to be made
redundant. What happened was simply that the grepfollowed the process that it
had got the Union to accept, from beginning to exmd] at the end certain employees

(including Ms Bainbridge) were dismissed for redancly.

[34] Section 4(1A)(c) of the Act requires that,arder for the duty of good faith to be

satisfied, the employer must provide to the emptoybo is affected by a decision on



10

the continuation of their employment, access torimftion about the decision and an
opportunity to comment before the decision is made.seems to the Authority
axiomatic that Safe’s failure to give Ms Bainbridtfee opportunity to review her
score once the results of the matrix emerged andotoment on her then likely
redundancy, fails to meet the obligation of goodhfaet out in the Act. It follows
from the foregoing conclusion that Safe is in bheat its good faith obligation in
respect of its failure to adequately consult with Bainbridge herself.

[35] To reach this conclusion the Authority has sidered the decision of the present
Chief Judge infSimpson’s Farms v. Aberha2006] ERNZ 825 and the decision of
the former Chief Judge i@ammish v. Parliamentary ServifE096] 1 ERNZ 404. In
particular, the Authority has reflected on theserdsofrom Chief Judge Colgan in

Simpson’s Farms

Genuine efforts must be made to accommodate thves vig the
employees. It follows from consultation that thetgould be a
tendency to at least seek consensus. Consultatioolves the
statement of a proposal not yet finally decided Imtening to what
others have to say, considering their responses, then deciding
what will be done.

[36] If, as in the present case, there is in faxtconsultation at all about the actual
selection of individual employees for redundantygnt it seems to the Authority that
it cannot be said that Safe Ha®ught consensusor has‘listened to what others

have to say’or “considered their responsesivhen the consultation that has taken
place has been exclusively about the process ligaemployer will adopt and not

about the identification of the individuals who adversely affected by the decision.
The Authority considers that the whole point of e in this area is to provide some
reasonable opportunity for the people adverselgcsdl by a restructuring process to
be involved in it and to comment on it before tixe &alls. In Ms Bainbridge’s case,

that simply did not happen, either directly withr loe indeed via her union. The only
consultation that took place was, as the Authdmag described, consultation at the
macro level around the process that the employgpgsed to use. The Authority is
satisfied that if there is no consultation arountiowis actually affected by a

restructuring proposal, then it is not, in trutfganuine effort ... to accommodate the

views of the employees ...”
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[37] What is more, the failure of the employemnteet the test imposed by the law by
S.4(1A) (c) of the Act is, in the Authority’s vievatal because, as the Chief Judge

remarked inSimpson’s Farms:

A fair and reasonable eayelr must, if challenged, be able to
establish that he or she or it has complied with skatutory obligations of good faith
dealing in s4 including as to consultation becaadair and reasonable employer will
comply with the law.

The Court held that the statutory obligations obdydaith must inform the question
of justification under s103A of the Act.

[38] It is interesting that while the employeruséd to engage with Ms Bainbridge
about her matrix score before the termination & &mployment, it was at least
consistent and refused to engage with Ms Bainbisdgepresentatives after the
decision was made. Mr Alan Clarence, an orgariahe Union, happened to be on
site the day that the redundancies were declarglwas not involved in the instant
matter but was on site attending to other Unionrass. When Ms Bainbridge came
to see him on that day, he undertook to try to thet results of Ms Bainbridge’s
matrix scores from the employer. Ms Bainbridge traatl unsuccessfully to get them
from the employer and Mr Clarence was equally uosssful. His evidence to the
Authority was that there was an intemperate exchdeween himself and the HR

manager for Safe in which she absolutely refuseaditeal the scores.

[39] Safe makes the point in its closing submissithat because Ms Bainbridge
never asked for the scores prior to the terminabibthe employment, there was no
breach. It is suggested that Ms Bainbridge kneevplocess and knew when the
scores would be available, but took no steps tabéish them. The issue here is on
whom the onus should lie. Safe refers the Autiiddtan earlier decisioWaines v.
Karamea Information & Resource Centf@011] NZERA Christchurch 143 as
evidence for the view that an employee who doesasktfor information affecting
them cannot then complain if the employer doespnovide it. ButWainesis a case
of dismissal for cause. The issueWaineswas access to video cassette recordings
allegedly showing irregularities in respect of casimdling. Ms Waines did not seek
to see that material and then protested it afterdiemissal. What is important about
theWaines decision is that the Authority concluded it conlat assess the employer’s

conduct based on what might have been but rath#reobasis of what was.
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[40] This is not that situation. Here, the Autitypis satisfied that, in order to fulfil
its statutory obligations of good faith, Safe mbstopen and communicativein its
engagement with its employees and, in the partiataumstances of a redundancy,
where the employer has the dominant position imseof the possession of relevant
information, the Authority is satisfied that the gioyer ought to at least offer the
opportunity for employees to engage with it andceonment on the matrix scores
before a final decision is taken.

[41] In that regard also, the Authority does notept the logic advanced by Safe that
the matrix score represents a final decision ratfem a proposal. It is, the Authority
considers, actually neither, but it is more likpraposal than a final decision. This is
confirmed by the fact that Safe clearly was anxiabsut Ms Bainbridge’s score
because it put the score out to two other manatgergudit the results. In the
Authority’s opinion, what they should have done was$ the score out to her as well
and invite her comments before it took the mattey &urther. The Authority’s
conclusion then is thawrigley v. Massey Universifz011] NZEmpC 37 is directly
on point and not distinguishable as Safe maintaiiiis was, in the Authority’s
opinion, a situation where the process includedube of a matrix and was not a
situation where the matrix was the decision. Hitet view, as the Authority has just
noted, was not consistent with Safe’s own behaviouelation to Ms Bainbridge’s
score which suggests that the persons administédmmgnatrix were, at least in part,
conscious of the fact that the matrix had showraugsult which certainly on the
Union’s submission in the present case was an aiteone. Ms Bainbridge had 30
odd years experience in this sort of work and wsglaced by a co-worker who had a

fraction of that experience.

[42] In Wrigley, the Full Court emphasised the inequality of ermpplent
relationships, arguably none more so than thosdayment relationships touched by
restructuring or redundancy considerations. At gaah 48, the Court said:

Recognition of the inequality of govin employment relationships is also
directly relevant. When a business is restructutbd, employer will, in most cases,
have almost total power over the outcome. To thenéxhat affected employees may
influence the employer’s final decision, they canso only if they have knowledge
and understanding of the relevant issues and a oggdortunity to express their

thoughts about those issues. In this sense, kngeledthe key to giving employees
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some measure of power to reduce the otherwise txedming inequality of power in

favour of the employer.

[43] It follows from the foregoing passage tlsstfe had an absolute obligation to
make available to its affected staff sufficient exatl which would give those staff a
genuine ability to participate in the process amaffer worthwhile comments on a
way forward. As an absolute minimum, Safe oughthtove disclosed to Ms
Bainbridge her matrix scores and told her thatflenbasis of those scores, she was
likely to be made redundant. The provision of thaterial is likely to have promoted
an exchange between the parties which may have sugijested an alternative way
forward and/or achieved better understanding oh edher’s positions such that the
present litigation became unnecessary. As the @iserved inWrigley, s4(1A)(c) of
the Act requires the employer to give the employee an dppity to comment before
the decision is made. That opportunity must be asal not limited by the extent of

the information made available by the employer.

Here the paucity of information provided by Safallseensured that there was no real
opportunity to comment and so the engagement oBBsbridge in the process was

unreasonably truncated.

[43] It is the Authority’s considered view th@afe’s decision not to appoint Ms
Bainbridge was unjust, for the reasons advancedeabo

Deter mination

[44] The Authority is satisfied that Ms Bainbgel has made out her claim, but only
to the limited extent available as a consequend®esches of process and a breach of
the duty of good faith. There has been no chadletqythe genuineness of the
redundancy, nor does the Authority find any evidetitat the redundancy was not
anything other than genuine. However, insofahastést of justification contained in
the Act requires the employer to reach a measuret rational conclusion after
applying a proper process, the Authority finds phecess adopted by the employer to
be unfair and accordingly the Authority’s considendew is that the decision to

dismiss Ms Bainbridge for redundancy is tainted.

[45] Of course, the law only allows compensation the wrong done and the
Authority’s decision can only be read as identifyumfairness in the process and it is

that, and only that, that can attract compensatids.a matter of fact, Ms Bainbridge
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has already been paid redundancy compensationescothpensation that applies in

the present case is only in respect of the proeédhfelicities.

[46] Ms Bainbridge claimed to have been unjustify dismissed and to have
suffered a disadvantage grievance as well as albagood faith. The Authority is
satisfied that Ms Bainbridge has a personal grieeaas a consequence of the
unjustified dismissal (but on the limited basis \pded by the law when the
redundancy process is itself genuine) and the Aitthis also satisfied that there is a
breach of the employer’s duty of good faith. Thethority is not persuaded that the
claim for a disadvantage grievance is made oudt égast not made out as a separate

head from the claim around the dismissal.

[47] It is available to analyse the present fattmatrix as either a dismissal
grievance but on a limited basis relating to pracabunfairness or on the basis of
treating the same facts as being a disadvantageagice. Either way, the Authority’s
point in the present case is that it makes a fopdifione grievance on the limited
basis discussed above. Breach of good faith s ralsde out for the reasons already

analysed.

[48] Before turning to consider remedies, the hauity has reflected on whether
Ms Bainbridge has done anything to contribute tadincumstances giving rise to her
personal grievance. The Authority has not foung surch contribution: s.124 of the

Act applied.

[49] To remedy Ms Bainbridge’s grievance, and tsoatake account of the

established breach of the duty of good faith byeStfe Authority directs that Safe is
to pay to Ms Bainbridge the aggregate sum of $5,000er s.123(1)(c)(i) of the

Employment Relations Act 2000, that sum reflectoajh the breach of good faith

(for which Safe could sustain a penalty), and thtatdished personal grievance. Ms
Bainbridge gave clear evidence of the effect tihegularities of process had on her
well being such as to justify this compensation.

[50] There can be no sustainable claim for salyest; they were lost as a
consequence of the loss of the position not froendircumstances giving rise to the

personal grievance.
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Costs

[51] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



