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Emplo"ment Relatlonshlp Problem

‘Mr Bagchi submlts he was unjustifiably dismissed from hlS employment with Inland Revenue
- Department (IRD). He see_ks reinstatement to his position, lost remuneration and a modest sum in
compensation under s.123(c)(i) of the Act. He also seeks costs in the matter.

It is the respondent’s position that Mr Bagchi was dismissed for failing to meet the minimum

standard of performance for an Investigator - Computer Tax Audit (CTA) and that prior to

dismissing Mr Bagchi the Department embarked on an intensive and fair process to lift Mr Bagchi’s

performance. The dismissal came about because despite the intensive effort to hﬁ Mr Bagchi’s
' perfonnance over a lengthy period his performance did not 1mprove :

Background

Mr Bagchi commenced employment with IRD in August 2001. He was employed as an Investigator
in the Computer Tax Audit team. As I understand it, the main purpose of the CTA Investigator role

- is to analyse and describe in a readable written report the computer. tax systems of assigned
corporate businesses. The role requires an understanding of taxation and accounting and excellent
systems analysis skills. It .also requires strong communication skills, analytical ability and the ability
to describe the taxpayer’s system in a timely and comprehensible written report with appropnate‘
ﬂowchartmg

At time of his employment Mr Bagchi’s employment was subject an Individual Employment
Agreement that was similar in important respects to the Collective Employment Agreement (CEA) -
between the Department and the PSA. Certainly the provisions governing performance appralsal‘
and performance management contained in the IEA are supported by and expanded on in the



: Collectlve and it is these provisions and those contamed in the Department s HR pohcles Whlch
- Were applied in the assessment and management of Mr Bagch1 S performance T

i Desplte havmg satlsﬁed the Department ina pre-employment assessment of aptltude it was "ééﬂy' in

~ the employment relationship that Mr Bagchi’s team leader (Sharon Topliss) began to have doubts - -
~about his performance. Initially it was assessed that Mr Bagchi was not making the progress =
‘towards full competency that was expected and informal and (later) formal reports of his

~ performance reflect optimism that his performance could be improved through coaching and-
supervision. As time went by however the concerns regarding Mr Bagchi’s ability to do the job

~ grew ever more serious. The same concerns were mcreasmgly voiced by a number of Senior
Invcstlgators assigned to work with Mr Bagchi. A common theme comes through ' the

documentation of increasing frustration and despair relatmg to Mr Bagchi’s performance
deficiencies, his refusal to accept his performance was deficient, his refusal to accept that senior
officers coaching, mentoring and counselling him possessed technical qualifications superior to his
own which justified the advice given and the frequent refusal on his part to follow the adv1ce glven -
: w1thout argument and/ or delay 3

_The ev1dence shows that 1nformal coachtng and support was augmented w1’th formal tralmng :
, programmes : ‘

'After his second annual performance review' assessed Mr Bagchi as not meeting the minimum
_standards” of competency a formal performance improvement process was instituted under the

disciplinary provisions of the Department’s HR manual and in accordance with those provisions.

Two. formal performance improvement plans were implemented. At the conclusion of the 1%
programme the employer assessed Mr Bagchi as not having met the standards required and he was"
given a formal warning; A 2™ programme was implemented and Mr Bagchi was provided with the
‘opportunity to have input into the setting of the achievement standards to be. demonstrated. The

implementation of this programme was complicated by the fact that Mr Bagchi submitted work for -
assessment in respect of which he had received assistance from other parties (i.e. it was not entirely

his own work). The employer instituted a disciplinary inquiry and as a result Mr Bagchi was issued

- with a final warning. The time for submission of a new piece of completed work for assessment

under the performance improvement plan was extended. After Mr Bagch1 produced a final piece of

~work that did not satisfy his manager that he had rnet the mnnrnum competency standards requlred

Mr Bagch1 was dlsrmssed : : —

Mr Bagchi submits his dismiss_a] was unjustiﬁed. It is his position (in a nutsh.ell) th_at he did rneet the -

- performance standards in question and that he has been the victim of systematic ill treatment, deep '
~_ prejudice and hatred of CTA investigation team members and that he has been subject to -

cultural/racial discrimination. Despite this Mr Bagchi seeks reinstatement to his former posmon
whlch he says he loves and he submits he chenshes his colleagues

The ,respondent on the other hand submits the applicant was justiﬁably dismissed for unsatisfactory
work performance following a full and fair performance improvement process which incorporated
the full range of informal and formal management techniques. It is submitted Mr Bagchi was never
discriminated against and that his claims are unsubstantiated and unfounded and offensive. In all the
circumstances (including Mr Bagchi’s refusal to accept or acknowledge the deficiencies in his
performance) it is submitted that it is impracticableto entertain reinstatement. -

! August 2003.



o CEA Performance Assessment and Performance Management Prowsmns

"_'The Collecttve Employment Agreement (CEA) concluded between the Department and the PSA
o provrdes comprehensive provisions for the assessment of all employees’ performance (CL. 8.1). That -
~ provision provides for the formal assessment of an employee’s performance on an annual basis. The

_requirements for a performance plan include the establishment of job expectations, agreementona :
" performance plan and development plan for each employee (to be set at the beginning of the review . -

“year), an interim ‘performance review (to be conducted durmg the course of the year) and a

concluded rev1ew at the end of the rev1ew year i e e e L L el SR

In an addendum to the CEA there is a comprehenswe descrlptlon of the performance management .
_cycle, a description of the essential elements of a performance management plan and development

plan and the role played by the employee and his or her manager in developmg and signing offon - - .

. these plans together with the process to be followed in respect of the interim review of performance St

and the concluded performance review at the end of the review year. ‘The assessment of " o
- performance overall results in a performance ratmg expressed as %. ' A percentage rating of 65-85% - -
o f-"o"fthe job expec"tatlon teflects a worker who is in the development phase of employmient in thejob. -

100% describes a worker fully competent in- his/her tole and 110% describes a worker who'
‘consistently exceeds. requirements. These percentages are dlrectly lmked to the remuneration range

~ for the job in question e.g. a worker scoring an- overall assessment rating of 100% w111 be .

,remunerated at the mid pomt of the remuneratton scale for the posmon in questlon .

. It was submltted by IRD that 1t'1s common fOr new employee to be. below. 100%. HoWeyer usuall'y'
employees develop within the first two years to achieve a 100% competency rating. The evidence

reveals that Mr Bagchi’s performance was assessed at 80% competent at the conclusion - of the .~

200172 performance year. In the 2002/3 performance year Mr Bagchi’s competency ratmg had ’,
" dropped to 73%. ' _

The prov1510ns of the CEA relatmg to performance management are supported by and explamed in

" the Department’s HR Manual. The HR Manual also sets out a comprehensive dlsmphnary pohcy L

' Included in thls pohcy 18 the followmg policy statement (at Seetlon 9 p 26)

' The pelformance management system has been deszgned to ensure that staff are fully aware of ‘

_ how well they are performing in their jobs and of the areas in which improvement is requzred L

At some point though, a decision may be made that the contmued management of a person’s.

poor performance under the performance management system.is inappropriate. It is

~ envisaged that this would not happen until the full range of performance management

techniques had - been applzed e.g. performance and development plans traznzng plans S

personalzsed asszstance to help them meet the requzred standard etc.

Managzng poor performance wzthm the dzsczplme provzszons formallses the process. The -
person will be made fully aware that continued performance at that level is unsatzsfactory and
therefore unacceptable and may lead to their. employment bezng termmated
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Hlstory Performance Manaoement Process

As I understand 1t there is httle or no. dlspute between the partles bmv'respect to the hrstory of the . .:,
- performance management process. lmplemented in respect to Mr BagchJ dunng the penod of hrs S
- employment with the Department The hlstory 1S set out below : L LR

27 Auaust 2001 Mr Bagchl commences employment w1th Inland Revenue Deparrment He is - T
: employed as an Invest1gator Computer Tax Aud1t (CTA) ' S

o August/Sept 2001 Mr Bagchl undertakes the CTA two Week Inductlonprogramme It isa one on
one programme led by Sharon Topliss (Mr Bagchi’s Team Leader) -

March 2002 Sharon Topliss raises with her superior, Krls Rapson (Aetmg Manager - CTA) her '
~concern that Mr Bagchi was not grasping the basw concepts of the _]Ob Ms Topliss contmues to
i} prov1de Mr BagchJ with on the job training. '

‘ 4 June 2002 Ms Topliss holds a formal drscussmn with Mr Bagchl It is apparent that Mr. Bagchr

has a different perspective of his competency in the job from that-of the seniors he has worked with. . -

- Ms Topliss advises Mr Bagchi that she is concerned that he thmks his skills are sufficient whereas

- feedback from senior colleagues suggests the contrary. Ms Tophss counsels Mr Bagchi. Ms Topliss

- advises Ms Rapsori. Fortnightly coaching sessions between Ms Topliss and Mr Bagch1 commence
and Mr Bagch1 continues to receive on the job training. ' : :

August 2002 Mr Bagchi undertakes the CTA 1nduct10n programme for the second time — thlS tlme -
in a group setting. :

August 2002 Mr Bagchi’s first formal performance review is completed for the period 27 August -
2001 — 30 June 2002. The review reports on. Qutputs and Deliverables, Core Competencies,
Leadership Competencies, Technical Competencies and records details of coaching, feedback and
tra1n1ng undertaken for the period under review.

‘While it 1s recorded in the Summary to the Revrew Report that Rahul has worked hard to make a
positive contribution to CTA and the Department the bottom line conclusion is that “his efforts have
’ not produced work that is of the standard expected inCTA” 3 '

| August 2002 Ms Tophss forwards a memo to the Manager CTA (Karen P1ercy) refernng to a task :
undertaken by Mr Bagchi. She notes: . '

e . Rahul has been in CTA for one year now.but is still havmg dzjj‘iculty wzth what should be a
simple file conversion.

e Rahul has not demonstrated an understanding of the accountzng mformatzon he is looking
at. He did not understand the difference between an.opéning balance and a brought forward
balance and obviously did not think about the consequences of taking a running balance
amount instead of the actual transaction amount. :

* Rahul has just completed the two week CTA training course. However this does not appear
to have helped him. He has demonstrated a complete lack of understanding of how headers
work; despzte the fact he has been using Auto import for a year now.

2 Mr Bagchi does dispute the conclusmns reached by the employer as a result of the performance 1mprovement process
and makes very serious allegations regarding the employer’s motivation and conduct of the process.

3" In that section of the report reserved for employee comments Mr Bagchi has recorded that he has performed
satisfactorily on Outputs and Deliverables and met the requirements of the Core Competencies. He notes he intends to -
focus on the faster completion of reports and notes he intends to undertake further training. :



 Sheconchudess

. Rahul has not progressed as I would have wzshed and I now have serious doubts about hzs b

abzlzty to perform at any level in CTA e e

' "August /SeDtember 2002 Ms Tophss contmues the fortmght]y tralmng sessrons with Mr Bagchl -
' and continues to provrde h1m w1th on the _]Ob trammg .

B September/October 2002 Ms Tophss attends the F.. systems audit wrth Mr Bagchr and another

_investigator. Mr Bagchl takes an active leadershlp role in the Accounts Receivable section of the '

audit and report. Ms Topliss compiles coaching notes in which she comments posmvely on Mr
Bagchi’s attitude and the fact he asks good questions (of the taxpayer) and paraphrases responses to

‘check his understanding of the system. However, she records that Rahul is “still not picking up on .

tax issues”. She concludes “Rahul’s performance overall might have been acceptable for a very
inexperienced CTA investigator but was not at the level I would expect from someone who has now
had more than a year in the unit. I have listed below some items that I feel Rahul needs to work on .

- before his-next-systems audit.- -

. Intervzewzng
" Tax F ocus”

- Mr ’Bagchi provides feedback in respect to the coaching and feedback provided by Ms Topliss. He

thanks Ms Topliss for her feedback and suggests areas for- 1mprovement on his part in future and

justifies hlS approach n other respects

A typing tutor prograrnrne is organised for Mr Bagchl to 1mprove his typmg speeds.

November 2002 Fortmghtly coachmg by Ms Tophss is replaced by 1nd1v1dua1 on the _]ob coachmg L
with other seniors drawn from the Auckland and Wellington ofﬁces mcludlng Mr N1mmo and Ms AR

A Busmess Writing course is identified. (Mr Bagchl attends this course in Apnl 2003)

September/October 2002 Both Ms Topliss and Mr Bagchr are ﬁndmg the ongoing fortnightly
coaching sessions difficult and frustrating. Ms Topliss finds Mr Bagchl does not respond to
feedback in a positive way. He becomes argumentative or withdraws®. Mr Bagchi approaches her -
and expresses his distress about these sessions. As a result Ms Tophss approaches Ms Rapson and.

advises the meetings are not having the desrred affect (1mprovement n performance) Ms Rapson RN

agrees that the meetings will end.

Lrao

August 2003 Mr Bagchl s performance appralsal is finalised for the June 2003 year. Thrs appralsalv _
is carried out by Ms Topliss and Mr Nimmo.” Mr Bagchi’s team leader (Ms Topliss) makes positive

comments about Mr Bagchi’s attitude to and focus on improvement and notes.that Mr Bagchi can’ U

handle most GL downloads confidently and that he can handle straightforWard file conversions.
Overall, however, it is recorded that Mr Bagchi did not yet meet the technical standards for systems -
audit work. Mr Bagchi’s has a contrary view of his performance and records in his comments to the
report that he has achieved the desired outputs within the determined quality standards.

* At the investigation meeting Mr Bagchi described the feedback he received from Sharon Tophss as unhelpful On
further questioning he revealed he found it unhelpful because he did not agree with it. )
5 Ms Topliss was due to take matemity leave and Mr Nimmo was requested to take over as Mr Bagchr s team leader o



i August/September 2003 Based on the August 2003 performance apprarsal Ms Rapson mstltutes a

, - formal performance management process with Mr Rahul. She believed this was the only avenue: leﬁ'}"‘ a5
.. -as the less formal approaches to lifting Mr Bagchi’s performance had not worked It was a concern: _;

= :f‘._,.that Mr Bagchr seemed to be m demal regardmg his poor performance

12 September 2003 Ms Rapson met with Mr Bagchi and his team leader Mr Nrmmo The'
“discrepancies in Mr Bagchi’s performance are identified (headmgs competency, understanding,
timeliness, attitude to feedback and quality of written work) and he is asked for his view as to his

o ._Aperformance Mr Bagchi accepts some of the concerns raised but overall considers he is meeting

“expectations. There is a discussion on this perceptron of differences. Mr Bagchl is advised that a- ’

o " formal performance management process/plan is to be instituted. The plan will have a formal review -

- of the outcomes and expectations after three months and Mr Bagchi is advised that the areas the.' B

performance plan will focus on is completing downloads, systems audits and report wrztzng He is
‘also- advised that if his performance does not meet the required standard, then a warning may
~ follow. In that case a second set of targets would be set and if they were not met dlsmrssal mlght be

- a consequence

22/29 September A performance approval plan for Mr- Bagchl is srgned off by Mr Bagchl Mr
l ‘Nimmo (team leader) and the manager of CTA (Ms Rapson). The plan covers the period 15/9/03-"
©15/12/03. It sets out clear expectations in respect of Electronic Data Downloads, Systems Audits

. and Report Writing. A process is agreed for Mr Bagchi to advise of any health or other issues that

" may affect his output and he is advised that EAP or other (performance enhancing) assistance will

" be made available as required. A formal review is set for the week 15 December 2003 and the

parties agree that informal reviews well also be held monthly. The plan records that each party is

. entltled to brmg a support or advrsory person to both formal and 1nformal rneetmgs

A A'September/October 2003 Mr Nimmo’s evidence is that after he became Mr Bagchl s team leader
 he found he had to spend a significant time with Mr Bagchi at the expense of his other team
members and his other duties. Mr Bagchi required guidance on ‘all work he undertook and close -

- supervision. In September Mr Nimmo critiqued a systems audit report undertaken by Mr Bagchi — it

" required three critiques before it attained the required standard. Mr Nimmo found that Mr Bagchi *
" had difficulty accepting constructive feedback and refused to accept that Mr Nrmmo ] techmcal y

L knowledge was superior to his own..

Mr Nlmmo loses confidence in Mr- Bagchr s ablhty to do the _]Ob Mr Nimmo reports that a stress'.t -
~related condltron he suffers is escalatmg in severity as a result of Mr Bagch1 s unreasonable conduct
and he commences takmg hlgher doses of medication. : 2 : -

October 2003 Mr Nrmmo advises Ms Rapson of the difﬁculties he is e:rperiencing and effect it is -

. ‘having on his health. She is concerned about his health and Mr Nimmo is referred to EAP-

‘counsellmg Mr Nimmo advises he cannot continue mentonng Mr Bagchl and 1f he is not reheved A
'of the role he will have to consider leavrng the Department. : :

10 November 2003 Ms Rapson takes over from Mr Nimmo as Mr BagchJ s reportmg officer. To
facilitate her role as Mr Bagcht 'S reportlng officer Ms Rapson is in contact wrth Mr Bagchl at least
once a week. :

3 December 2003 Ms Rapson confirms a formal meeting on the 1¥ Performance Improvement Plan
is set for 15 December. The performance review was based on the feedback received by Ms Rapson
from seniors involved in three jobs undertaken by Mr Bagchi over the period of the review. Ms
 Rapson also carried out a critique of the L.... report prepared by Mr Bagchi. Ms Rapson’s
conclusion was that Mr Bagchi had not met the minimum performance standards required of a CTA -
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1nvest1gator She consrdered Mr Bagchr stlll had dlfﬁculty obtarnmg appropnate mformatlon from -
taxpayers during interviews; he had difficulty identifying which tests to run_on:the data for the =
issues identified; and he had dlfﬁculty completlng ‘a readable report w1th1n the determmed:f
tnneframe SO - AR SR

11/12 December Ms Rapson provrdes Mr Bagchl wrth her wrrtten comments 7

15 December 2003 Ms Rapson meets with Mr Bagch1 at 10am to go through the analy81s Mr
Bagchi who is accompanied by his union delegate is reminded that the performance process was -
being conducted in the context of the applicable dlscrplmary procedures. Ms Rapson formally =
advised Mr Bagchi that she was consrdermg there may have been breaches “of the Department s .
Code of Conduct: . . o

e To prov1de a professional service at all times'to the Minister, the public and your colleagueS'. S
and S - O
e To perform your. work to an agreed standard as encompassed in the Performance S
Management process ‘ : ' '
Mr Bagch1 was 1nv1ted to comment on the outcome of the lSt Performance Improvement Plan Mr o
Bagch1 prowdes a verbal response. ‘ . e

Following that meetmg Ms Rapson con31ders Mr Bagch1 s verbal responses Later that day the‘ ’
partles meet again and Mr Bagchi is given a first warning of dismissal. The warning is to have effect

for six months and Mr Bagchi is advised that further breaches of the code of conduct may require .
further disciplinary action which could lead to his dismissal. Mr Bagchi is prov1ded with a letter
which' confirms the warning. It also sets out the background to the performance improvement -
process, the outcome of the 1% Performance Improvement Plan, Mr Bagchi’s explanations, Ms
Rapson consideration of those explanatlons and the m1t1gat1ng factors consrdered by Ms Rapson in
amvmg at her decision to issue the warnmg ' :

Mr Bagch1 1S advrsed that a 2n Performance Improvement Plan will be negotiated with him to
assess his performance over the period 5 January to 5 March 2004. Ms: ‘Rapson closes by reiterating
the purpose of the plan is to set in place-a positive and mutually rewarding employment relationship..
Mr Bagchi is reminded of his right to pursue a personal gnevance Note: On 4 March 2004 Mr R
Bagchi responded to this warning as follows: = - e
' “I acknowledge receiving the letter dated 15/1 2/03 however I-do not accept the_
comments made in the letter nor the way in which the Performance Improvement Plan -~
(1 5/9/2003 to 15/12/2003) - was conducted and my performance evaluated. I will be
 requesting a withdrawal of the warning notzce and reserve. my options’ as far asa
- Personal Grievance is concerned ” R : ~

15 December 2003 Aﬁer an adJournment the parties met to ‘discuss the 2™ Perfonnance :

- Improvement Plan. Mr Bagchi requested that Pin-Ying Liao (Senior Investigator - Wellmgton) be

his mentor for the 2™ Performance Improvement Plan. As Ms Liao had English as a second
language Ms Rapson felt Mr Bagchi might respond to her better and this was agreed (after Ms L1ao
agreed to put aside her reservations on the matter).

Mr Bagch1 requested more input into ‘the setting of the objeetlves for the 2 Performance P
Improvement Plan. This proposal was agreed to 3

- SMr Bagchi submits Ms Rapson did not consider his explanations and also considers the warning which followed had
been drafted before the meeting. :



o _ThlS commenced in February 2004. .

e At the suggestion of Mr Bagchl’s delegate Enghsh language tutelage was arranged for Mr Bagch1 G

uanuarv/F ebruary 2004 Ms Rapson requests Mr Bagchl to advrse the changes he WISth to see
-in the performance expectatlons It was only after a meetmg between Ms Rapson and Mr Bagchi
and his PSA representatives on 5 February that progress was made on defining the changes sought

by Mr Bagchi. These changes are negotlated and included in the formal plan 31gned off on 27

- »February 2004.

27 Februarv 2004 Mr Bagch1 travels to Welhngton for the Interim Performance Apprarsal that IRD__ -
-'was required to carry out pursuant to the employment agreement between the parnes Having
reviewed Mr Bagch1 s performance for the interim phase of the 2003/4 performance review year,
Ms Rapson concluded that Mr Bagchi’s performance was below the minimum standard for an
Investigator - CTA. Ms Rapson also concluded that Mr Bagch1 still did not apprecmte that he was -

not performmg to the requlred standard .

At the end of the meeting Ms Rapson discussed w1th Mr Bagchi how dlfﬁcult it must be for him and
that he must be stressed. Ms Rapson s evidence was that Mr Bagchi advised the following:

o 'He was not stressed. : :
e He felt guilty because he made others stressed
e He did not want to be part of CTA and he was only remaining to make the Department g0
through the process: : '
. He knew after six months the Department did not want him.

A discussion followed where Ms Rapson assured Mr Bagchi that there had been no decision to get
© rid of him and the Department was focussed on his achieving the necessary competencies in the job.
Mr Bagchi said he knew he would be going but he was sure God had a purpose for him to be going
through this and he wanted to find out what that purpose was®

Ms Rapson felt upset by this disclosure but decided Mr Bagchi’s' comments may have been a
‘gesture of self defence. She hoped it might still be possible to turn the situation around and confirm
Mr Bagchi as a productive team member. However she did find herself questlonmg his mtegnty
' aﬁer thls and prepared a file note on it. ‘

27 February 2004 The 2nd Performance Improvement Plan between the parties is concluded. The
- period for evaluation of Mr Bagchi’s performance under this plan was amended to 5 February-5
April 2004. This plan concentrates on the same issues as the 1% Performance Improvement Plan.
(Mr Bagchi’s input into how achievement of the éxpectations will be assessed is recorded in the-
plan). The availability of EAP and other assistance is recorded as is the right to representation at
formal and informal meetings. :

5 March 2004 Mr Bagchi proyides Ms Rapson with the C.... report for her to critique. At first sight
this report is ‘a distinct improvement over other written Work submitted by Mr Bagchi and Ms
Rapson gives feedback to this effect to Mr Bagchi.

7 This report concludes with a positive note about Mr Bagchi’s wish to improve his performance. However, it is also
- noted “Mr Bagchi does not accept that he is not demonstrating the required competencies to fulfil the role nor that he
. may not have the right attributes for the role”.
¥ Mr Bagchi submits he would not be making such a determined effort to regain his job if he d)d not like: hlS posmon
He submits he advised Ms Rapson he wanted to see what the logical outcome of the process adopted would be.



: 9 :
‘11 March 2004 Ms Rapson meets wrth Mr Bagch1 to drscuss the report It emerges at thls meetmg'

~-_.that Mr Bagchi has had assistance from Ms Lim (an investigator with CTA) in the preparation of the T

report. He has also submitted the report to his Enghsh language tutor who has assrsted hrm wrth the o
B presentatlon of the report v R
Ms Rapson is concerned that a report submrtted by Mr Bagchr as hlS own- work -in crrcumstances' '
~ when his performance is under review — is not, in fact, his own work. She is also concerned she was
not advised of the assistance received by Mr Bagohr at the time he subrmtted the report for
assessment.

12 March 2004 A formal drscrphnary mvestrgatron is commenced “““ Mr Bagchl is invited o a"
meeting 16 March 2004 where his explanations and comments will be heard. He is advised no
decision will be made until he has had the opportunity to be heard. However, he is put on notice that
depending on his explanations disciplinary action mcludmg dismissal could follow. Mr Bagch1 was
strongly advised to arrange representation. : :

Ms Rapson interviews Ms Lim (twice). The. orrgrnal report submrtted by Mr Bagchi for Ms le s
cleansing and latter assessment and.advice is no longer available. There is a dispute about the extent
of asmstance provided by Ms Lim in the preparatlon of the report :

The English language tutor is -interviewed. The original report submitted ‘to her is available. It
reveals extensive amendments have been made to the draft submitted

16 March 2004 The issues are addressed at the dlsc1p11nary meetmg Both partles are assisted with
representation. The meeting is taped and a typed transcnpt prepared

On the central issue it emerges that there is a clear dlfference__between Ms Rapson and Mr Bagchi as
to whether or not Mr Bagchi was permitted to obtain assistance in the preparation of his report prior
to the submission of the report to Ms Rapson in accordance with the Performance Improvement
Plan. Mr Bagchi also disputed the extent of the amendments suggested by Ms Lim as advised in the
interview between her and Ms Rapson in the course of the investigation. Mr Bagchi fervently
represents that it was never his intention to decerve and that he had open]y acknowledged assistance
received when asked. : - : o

29 March 2004 Having considered Mr Bagchi’s explanations Ms Rapson decided to issue Mr

Bagchi with a final warning on the basis that Mr Bagchi had breached the Inland Revenue Code of
Conduct regarding providing a professional service and behaving in an ethical manner. Mr Bagchi

was provided with a comprehensive letter setting out. the background to the performance
improvement process, the disciplinary investigation, Ms Rapson’s ﬁndrngs and the outcome. Mr
‘Bagchi was advised that further breaches may lead to a further mvestrgatron/dlsmphnary action
whrch could result his dismissal. v

29 March 2004 By separate - letter on the same day Ms Rapson picks up on the ongoing
Performance Improvement Plan and confirms the future arrangements in respect to this plan. Mr
Bagchi is advised that that the assessment period for Mr Bagchi to show improvement has been
extended to allow him to complete and submit another report for critique. Mr Bagchi is advised that
Ms Rapson cannot consider the earlier report as part of the assessment because it is not Mr Bagchi’s -

? Ms Rapson specifically turned her mind to the question that Mr Bagchi may have genuinely misunderstood her
instruction that he was to submit his work directly to her and without assistance from others. She expresses a finding he
did understand her instruction and concludes that even if he did misunderstand her instruction he had demonstrated a
serious lack of judgement in submitting, for. assessment, work that had had significant input from two other people
when it was his work that was under assessment.
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- ~own work However because there are only two reports avallable to be con51dered in thrs perlod Ms o
"f-":"Rapson advises she will con31der Mr Bagchl’s earher versron of the C report (as it was -
. subnntted to the Enghsh tutor) : - A SR R
Mr Bagchl is rennnded of the time his performance has been under review and the fact hrs
~ performance is now being managed through IRD’s disciplinary processes. Mr Bagchi is adv1sed that -
if hlS performance continues to be unsatlsfactory h1s employment may be termmated

16 Apnl 2004 Ms Rapson prov1des Mr Bagchl with her wntten ana1y31s of the 2nd Performance: |
e V_p__lmprovement Plan. She requests Mr Bagchr to provide comments on her assessment. Ms Rapson’s

““assessment is that Mr Bagchi has not met the cntrcal expectations set in the plan Mr Bagch1 s
E assessment is that he has met all expectatlons set. : o

26 Apnl 2004 The pames and their representatlves meet to consrder the outcome of the 2"d
' Performance Improvement Plan and in particular to allow Mr Bagchi to prov1de such further
1nfonnat10n as he w1shed to. have consrdered in relatron to thrs plan SRR

X _f, ~ T}nq meetmg la sts for two. hours. At the conclusmn of the meetlng 1t is advrsed that Ms Rapson must;,_ :
 now make a dec131on and that Mr Bagch1 s feedback will be cons1dered in makmg that dCClSIOIl

26/27 April 2004 Ms Rapson S ev1dence is that she spent the consrderable time reﬂectmg on the
~ comments Mr Bagchi had made on the assessment of the 2" Performance Improvement Plan. In the

end, however, those comments did not change her assessment that he had not met the mlmmum

performance standards of an Investigator - CTA - SO

27 April 2004 The partres meet and Mr Bagchi is 1nformed that he was being dlsmrssed because he

had failed to meet the minimum performance standards for a CTA investigator. He was paid one

month’s salary in lieu of notice — the Department advrsed that 1t did not consider it was appropnate.
~ that Mr Bagch1 work out hxs not1ce : : :

o The Department stated that it recogmsed thls was a dlfﬁcult srtuatron for Mr Bagch1 and he was,r
-advised the Dept would pay for EAP Counselhng (tbree sessrons) '

Parties’ P_oSit_ions’ — A Synopsis - )
The Applicant — Mr Bagchi
g Mr B‘agchi acknowledges that he was dismissed for’fa.i,lingto ‘meet the minimum performan:cev
‘standards of an Investigator — CTA. Mr Bagchi submits that his dismissal is unjustified. The

- grounds cited by Mr Bagchl in support of the position that he was unJustrﬁably d1srmssed are
- summansed below : :

19 This offer was rejected by Mr Bagchl through his representative. S :
""'Mr Bagchi’s evidence was voluminous, disorganised and repetitive. It mcluded a minute analysis of technical

* aspects of the numerous tasks undertaken by him and analysis of his demonstrated competencies and the deficiencies in
the performance of senior investigators associated with the tasks in question. It also contains extensive and detailed
personal criticism of CTA personnel in the nature of ill treatment, bullying, bias, predetermination and discrimination-

" suffered by him at the hands of CTA staff. It is neither necessary or helpful in determining this matter that Mr
Bagchi’s evidence be recorded i n detail and I have summarised it to provxde an accurate overview of Mr Bagcln 5 .

. position.
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ro Performance Assessments

i rKaren Rapson s assessment of hls performance based on the lSt and 2nd performance unprovement :
e plans was unfalr unjust and unprofessmnally done : S

It was Mr Bagch1 S posmon that Ms Rapson s assessment of his perfonnarfce is incorrect from a tax S

technical perspective and this probably results from her mistaken understanding of the CTA’s

~ systems audits basic concepts In his evidence Mr Bagchi expanded on this point to criticise the
technical competence of a number of the Senior Investigators who' cr1t1qued his work and/or who
had mput into the performance assessment process. : St ’

In respect to’ Ms Rapson s assessment of his wntten reports Mr Bagchi submrts that Ms Rapson B
substituted her judgement on the criteria (that it will be sufficiently clear for a competent
investigator to understand how the system works) rather than putting it to a competent investigator -

- for assessment. (Mr Bagch1 reported he had heard of posmve feedback on his work being : recewed YNl

' ".from Investlgators)

- Mr Bagch1 was also cntlcal of the fact Ms Rapson had cntrclsed his use of acronyms and capltals - B

which are trivial aspects of his written work.

Mr Bagchi criticised what he sees as unreasonable deadlines for the 'submission of writien 'work. o

Mr Bagchi noted the positive aspects of his performance assessments He consrders these had not
' been welghed appropnately

In summary on the question of assessment of his perforr’nance Mr Bagchi considers his work was -
“not assessed in accordance with the Code of Conduct governing ethical conduct — that assessments
“be based on equitable, naturally just and sensible factors. If a fair assessment had been carried out

(and Ms Rapson should have ensured the assessment was carried out by an Investigator who was '

not under her direct control) then that assessment would have shown he met the competency

standards for the _]Ob '

Unfair Process

LU o,

-

: Mr Bagchl submlts he was pressured into signing the- Performance Improvement Plans srgned off i o

September 2003 and February 2004). He submits that pressure almost amounted to duress

‘Mr Bagchi submrts he was not advrsed of his nght to representatlon prior to meetmg w1th Ms o
Rapson and Mr Nimmo on 12 September 2003 where the 1* Performance Improvement Plan was

discussed and later signed off — a process whereby the management of his perfonnance was brought o

w1th1n the scope the Department s disciplinary procedures

Mr Bagchl submits he was subjected to two unjustified warnings. He focussed particularly on the
second of those warnings and emphasised his belief that he was permitted to obtain assistance with
the C..... report from another investigator (by way of peer review) and that he had specific
permrssron from Karen Rapson to show reports to his English language tutor prior to submitting -
them for critique.'? He also noted there had been no intention to deceive on his part and submitted
‘that he had 1mmed1ately acknowledged (when asked) that he had had some help with this report

2 In this regard the fact that Ms Rapson could not point to a specrﬁc written instruction that he was to submit reports forp '

critique pnor to seeking thlrd party assistance 1s crmmsed asa process failure.



B have been prov1ded by hlS colleague Agnes L1m

'.”12 E Sl

from hlS language teacher and a colleague Mr Bagch1 dlsputed the 'amoun _

' When 1t came to the decrsmn to dismrss h1m Mr Bagchi submttted that Ms‘Rapson did not keep an |
~ open mind, did not listen to his explanations given in respect of the critique of his final report or the - ;"'-‘
. explanations given by him at the meeting of 26 Apr11 2004. Ms Rapson did not provide comment on':f
the explanations given by him on these occasrons prior to commumcatmg to h1m the decrslon to S
| dismlss him on 27 Apnl 2004. ' : : LA

Mr Bagch1 was concerned that he was not allowed to work out hlS notice and in partrcular that he E £ .
* could not say goodbye to his colleagues He con51ders he was subJected to humihatmg treatment m
this regard. ‘

Lastly, Mr Bagchi submits that no opp'ortunity for redeployment was made available to him.
.- Training

’ 'MruBagchiacknowl.edges.ehe.vre_ceived considerable training whi]s_t n his employment With IRD o

- However, he is critical of the fact that much of that training was undertaken by him at his own .

initiative and that it was internal, self directed training. He is critical that the only paid training he
received was the English language tuition the Department arranged for him and notes that he was .
dismissed prior to the completion of this training. Mr Bagchi described requesting spemﬁc tralnlng
(SAP training and training in taxation -and accountmg) and submits he was specrﬁcally demed
access to this requested training, -

In respect of the on the _]Ob training prov1ded by team leaders Mr Bagchi criticised certain team -
leaders as providing minimal support, assistance or on the job training (Ms Topliss) On the other
hand he criticised the fact that guidance given was subsequently used as ev1dence that he was not

‘ competent to do the job (Mr N1mmo) :

D1spar1tv of Treatment

Mr Bagchi submits there were two other staff that did not meet the 100% competency performance
‘standard. He submits, however, that he was the only one who was smgled out for a performance .
management system desrgned to lead to dismissal. e

: Bias/lll treatment/Cultural and Racial discrimina_tion

Itis an overarching theme of Mr Bagchi s evidence that during his employment he was subjected'to
bias, deep prejudice and hatred from CTA mvestigators along w1th systematic ill treatment, bullymg
and cultural and rac1al discrimination. )

Conspiracy

It is Mr Bagchi’s positiori'that the performanCe improvement programme instituted by the R
Department was designed to set him up for dismissal rather than an 1mprovement inhis
performance. ‘

Mr Bagchi submitted the root cause of his problems lay in the deep bias and prejudice of his first
team leader (Sharon Topliss). He cites the memorandum sent by her to her superior on 22 August

"1 note that Mr Bagchi has not formal pleaded that he was subject to unlawful discrimination within the meaning of
s.104 of the Act. Nevertheless the issue hung over the submission of grievance and the investigation meeting.
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2002 in which she states “Rahul has not progressed as] would have wzshed and now I have serious L ;
" doubts about his ability to perform at any level in CTA ” Mr Bagch1 submits this memorandum - -

o “demonstrates a breach of good faith by the Department. Before submitting such serious and fatally ER

| o damagmg remarks agamst h1m he should have been glven an opportumty to explam

~Ms Tophss demonstrated attltude was crltrcal because she 18 amongst the oldest CTA staff and she

enjoys blind, friendly loyalty from CTA staff including Kris Rapson. It is on this basis, Mr Bagchi

argues, that the conclusion can be drawn that CTA management (criticised in trenchant terms)

~ predetermined a decision to dismiss him and then put in place a strategy to systematically humiliate -
‘and harass him so that he would leave of his own accord. ‘They also adopted a strategy (in the

- alternatlve) that they would put him under a performance management process in a disciplinary -

setting with the intention (as they were the arbiters of his. performance) to deem hlS performance

~ below the acceptable standard and dlSII]lSS hlm . :

: AThis is’What they did and on 27 February’when he was dismissed his Union organiser sumrrlarised:

" the Department’s actions stating that he (Rahul) had been subjected to microscopic examination

well beyond his peers, harassment and bullying and that the Department s actions ‘were 1llegal m-

- .- that they amounted to cu]tural/racral dlscnmmatlon (Paraphrased)

3 Desptte all this Mr Bagch1 seeks remstaternent to h1s former pos1tlon because ‘I Iove my ]Ob and I
am competent in my job” and “I cherzsh my work mates - :

E ’Closi;rig submissions

~ Two sets of closing submissions were recelved by the Authonty on behalf of Mr Bagchi. His
* counsel Mr McKenzie provided closing submissions at the end of the first two days assigned to the

- - Investigation Meeting. However, Mr Bagchi indicated he wished to have other witnesses attendon B

his behalf and he asked that the meeting be reconvened in Auckland to allow those witnesses to
attend and be questioned. An opportunity to present closing submissions relating to the i issues ralsed
in the 3™ day of the- ‘hearing was provided. In the event, Mr Bagchi made his own closing - _
submissions (he is no longer represented by Mr Ryan). Those submlssmns canvassed the entire case
for Mr Bagch1 Counsel for the respondent has rephed. o :

The first set of subm1ss1ons for Mr Bagch1 concentrate (in the mam) on alleged flaws in the

performance improvement process as it was 1mplemented m accordance w1th the Department s
s d1s01plmary procedures : : L

The first procedural challenge relates to the provision of the HR guldehnes (Sec‘uon 9) which

' addresses those circumstances where the performance of an employee cannot be managed through

the normal performance appralsal system Itis prov1ded that:

“At some point though, a decision may be made that the continued management of a persoh»’s pobr.
performance under the performance management system is inappropriate ” And “Managing poor
’ peiformance within the dzsczplmary provisions formalzses the process”.

~ Itisargued for Mr Bagch1 that the formal process (page 27) I‘qu.III'CS the respondent

“Przor to the meetzng The staﬁ’ member must be advised prior to each meetzng, of their right to
request employee representative asszstance and/or representation at any stage”



‘:It is submitted for Mr Bagchi that this provrsron was not adhered to pnor to Mr Bagch1 s meetmg

. 143. ,

with Ms Rapson and Mr Nimmo on 12 September 2003 where the 1St performance improvement

- plan was discussed for implementation. It has long been the law it is argued that an employer must. _,"._: :

~follow its own procedures. It is submitted this is a fatal flaw in the process adopted by the -
_’ _Department when it 1mplemented the performance 1mprovement process w1th Mr Bagchi

The second procedural point argued for Mr Bagch1 1s that he was mrsled by Ms Rapson (m respect' |
to the C..... report submitted by him under the 2 performance improvement plan (submitted on 5 -

. "March 2004) into believing Ms Rapson accepted the report as a great improvement over work:

E previously submitted by him. As a result Mr Bagchi did not avail himself of representation at the -
" meeting with Ms Rapson and was ambushed at that meeting and pressed into providing explanations

which were subsequently used against him. It was also submitted the applicant was not sufficiently

| ~ put on notice (prior to the disciplinary meeting) regarding the allegations against him in regard to

- this incident, the investigation process was 1tse1f unfair and tamted by b1as and Ms Rapson failed to:

apprec1ate the mitlgating factors

Itis also submitted that the dismissal itself is unjustified for want of ‘procedural fairness. Among a

N - pumber of points made under this head are claims, the process was unfair, the applicant’s

“explanations were not listened to, the applicant was not provided with adequate training or

opportunity to improve. It was also argued the dismissal was effected in an unfair manner. The

- applicant did not give informed consent to leaving immediately and he was humiliated as a result of

having to leave the workplace immediately With no opportunity to say goodbye to his friends.

~Neither d1d the respondent exhaust all poss1ble alternatives (including redeployment) to dismissal _
E pnor to takmg the decision to dismiss Mr Bagchi :

On the matter of the applicant s desire for reinstatement the Authority is reminded that this is the
primary remedy under the Act and is also remlnded that Mr Bagchi i is w1111ng to be reinstated to a
su1tab1e alternative position. , e

The second submission (submitted after the 3" day of the investigation meeting) repeatsthe E
substantive allegations set out in Mr Bagchi’s evidence and canvasses and challenges in depth -
processes adopted by the respondent in managing Mr Bagchi’s performance. This submission is not -

: summarised here but will be referred to where appropriate in my determination of the matter. -

e The_respondent’s position

. The respondent’s position is summarised in closing submissions which are supported by the

evidence of the respondent’s witnesses and the significant documentary evidence which has been .
made available to the Authorlty The respondent s position is that : :

e The applicant was justifiably dismissed for unsatisfactory work performance on 27 April
2004, following a full and fair performance improvement process which incorporated the

full range of informal and formal performance management techmques

~e The applicant was fairly and j_ustiﬁably issued with W_ritten warnings which incorporated the
full range of informal and formal management techniques.

o The applicant was never discriminated against during his employment with IRD.
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Ry " e That the applicant’s otheréeneral claims (including systematic, ill treatmentbullym& .

¢ harassment, predetermmatlon drspanty and treatment) are unfounded unsubstantlated
' -wholly spunous and offensrve _ e DR i

e The apphcant has an entn'ely unreahstlc view of hlS abrhtres and refuses to acknowledge that
- his own limitations have given rise to the situation he finds himself in. The respondent did
all it possibly could do to assist the applicant to meet the necessary performance standards
but the applrcant failed to achieve those standards. v :

~ o Thatin th_e -crrcumstances 1t W_ould»be c0mpletely inappropriate for the applicant to return to_- __
~ the Respondent’s workplace. This is because the applicant holds the belief that all of the -~ =
respondent’s managers and staff that attempted to assist him with his performance are wrong
‘on technical matters and that he is right. He also continues to hold to the false belief that his
performance is on par with the best of CTA investigators. The applicant’s inability to accept
or even acknowledge the reality of the : srtuatlon makes reinstatement an 1mpract1cable
proposrtlon R N '

v»In response to the allegatlons that this dlsmlssal must be wtrated for want of procedm‘al fan'ness the
‘respondent highlighted the ﬁndmgs of the Court in Hawkes v DML Resources Ltd AEC 73/97 '
There Colgan J found the Court was not requ1red to determine whether: -

‘ .1t could discern some element of unfairness in the procedure, but whether the procedure was
S0 unfazr that the dzsmzssal should be set aszde regardless of its substantzve merzts

It is the respondent s posmon that it undertook a lengthy', 1mpart1a1 and fair p_erformance
‘management pr'ocess with. the applicant; To that end the Mr Bagchi_Wasi .

. Clearly mformed of the respondent 'S drssatlsfactlon with his performance - the 1nformatlon -
being cornmumcated in a objective manner appropriate to the each stage of the process :
o adopted to a351st Mr Bagchl to 1mprove his performance

LA Readtly comprehensrble and objecuve criticism was provrded and obJectlve standards for
'~ improvement were set. Mr Bagch1 was provided with the opportumty to have input into the
obJectlves set in respect of the 2™ plan 1mplemented

e . The apphcant was allowed more than reasonable time to achleve the 1mprovement sought

. The appheant was provrded w1th on the JOb coachmg, counsellmg and trannng appropnate to
‘his needs o —_

¢ Hewas prov1ded with support and mentoring by a variety of senior 1nvest1gators mcludmg

- an investigator he specifically requested as a mentor and who had English as a second _
language. This support was provided at significant extra cost to the Department as Ms Liao
was required to travel from Wellington act as Mr Bagchi’s mentor

e The respondent worked through two performance 1mprovement pIans with the applicant over
. three months (1 plan) and two months (2™ plan). The process was attended by all the '
- appropriate advice relating to access to representation and Wamings of the consequences ofa -
failure to improve. Mr Bagchi was provided with constant feedback and given the
opportunity to comment and provide explanatlons in respect of the respondent s interim
' ﬁndmgs as they unfolded :



. | 16 : :
e In Apr11 2004 the respondent turned its mmd falrly to the questlon of Whether or not
S apphcant had met the standards set for h1m ' :

'« Before dlsmrssmg the apphcant the respondent exhausted all p0331ble remed1a1 steps by Way
of coaching, counselling, provision of training, the adoption of formal and mformal
performance 1rnprovement processes undertaken by a vanety of semor staff

e The respondent did con31der redeployment but glven Mr Bagch1 did not possess strong tax e
’ and accountmg skills there was no suitable alternative position avallab]e to redeploy hlm to

In closmg the respondent submltted that takmg 1nto account a-ll the steps -the respondent _t_oo_k over
the period of the applicant’s employment to assist the applicant to lift his performance, not to
mention the resources utilized and the costs incurred the respondent was justified in dlsrmssmg the -
applicant on the information available to it at the time the decision to dismiss was made R

The most comprehensive statement of prineiples applicable in situations of dismissal for poor | ‘
performance is that set out in Trotter v Telecom Corporation oLew Zealand Ltd [1993] 2 ERNZ,
659. Those prmcrples are summansed in the head note to that case.

“(1) the test for any Justified dismissol is .the same, "what was it open to a fair and reasonable
employer to do?" A dismissal for poor performance is fundamentally no different from one for
misconduct. In both cases the question is whether the employee's behaviour was a breach of the .
contract and was so serious that the employer was entitled to accept the repudiation of the contract.’

(2) The same requirements of fair and reasonable treatment apply in both- situations. These
~ requirements mean that the employee, who may potentially be dismissed for poor performance, must
be given specific reasons for the dissatisfaction and a reasonably specific- and measurable
improvement should then be demanded by the employer, giving a reasonable period to. establish
whether the employee is able to achieve the improvement. The trial of the employee's work must be
* fair-and the results at the end of the trial period considered dispassionately. The employer should ..
take into account an employee s prevzous good record and the posszbllzty of redeployment -

(3) Wzthout a fazr trial of  the employees capaczty the employer has no reasonable baszs for
reaching a conclusion adverse to the employee and must be treated as if it had not in fact reached
- such a concluszon Airline Stewards & Hostesses of NZIUOW 12 Air New Zealand Lid [1990] 3
NZILR 584 (CA). _

(4) If poor performance is established by a fa.ir trial/investigation, the employer must still consider
whether the employee is so deficient as to entitle a fazr and reasonable employer to dzsmlss

(5) Warnings for poor work peiformance should be explicit and fair. They should descrzbe how an
- employee’s behaviour is deemed to be unsatisfactory, give clear information about what
improvement will meet the employer's requirements, and how improvement will be measured. Their
purpose is to give an employee an opportunity to improve, and to enable dismissal to be averted. -
: T hey may not be used to create a pretext for dismissal. ' -

(6) T} he followzng list (not neeessarzly exhaustive) of questions should be asked when considering -
dismissal for poor performance:



- , (a) Dzd the employerlafact become dzssatzsf ed wzth‘the employee s peiformance e

| (b) Dzd the employer znform the employee of the dzssatzsfactwn and set out the expected

' (c) Were the crltzczsms and future requzrements ob]ectzve and readzly comprehenszble by the" |
A employee7 : : ; : : : : :

A B (d) Was reasonable tzme allowed for the attaznment of the requzred standards? o

-(e) After the above had been done dzd the employer turn its mmd fazrly to the questzon whether o
- the employee had achzeved what was expected zncludzng . '

(i) Uszng an ob]ectzve assessment of measurable targets ’

: ~(11) lemg the employee an opportumty to answer ‘the concluszons arzszng from the trial
perzod E . : 2 SR

(zu) Lzstenzng to the employee s explanatzon wzth an open mznd

(iv) Conszderlng the explanatzon and all favourable aspects of the employees servzce».-
 record and any fault on the part of the employer in terms of poor tramzng,
: management or promotzon :

:(v) Exhaustmg all posszble remedzal steps such as traznmg, COunselling,_ ‘and
redeployment?” : , L

On the matter of assessmg the falrness of the process followed m this matter I note that where there is
* provision for a procedure or code which is to be followed in the event of disciplinary action, it is a term or
condition of the employment that the employee will not be dismissed without the established procedure
, bemg first followed, and a good and conscientious employer will follow it. However, the employer’s "
conduct of the d1sc1plmary process is not to be put under a microscope or subjected to pedantlc scrutmy
~ mor are unreasonably stnngent procedural reqmrements to be 1mposed ) :

“Slzght or zmmaterzal devzatzons from the zdeal are not to be vzszted wzth consequences for the employerj,
wholly out of proportion to the gravity, viewed in real terms, of the departure from procedural perfectzon
- What is looked at is substantial fairness and substantial reasonableness according to the standards of a :
Jair-minded but not over-indulgent person” NZ (with exceptions) Food Processing etc [UOW v Unilever .
New Zealand Ltd ERNZ 582/595 (pre-1991 Sel Cas). On this subject I note too the Court’s-findings in Air
New Zealand and Ltd v Sutherland [1993] 2 ERNZ 10/18 that the employer’s investigation should not be -
subject to. mznute or pedantic scrutzny but should have regard for farmess from the perspectlve of both :
partles : ‘

Mr Bagchi submits he was subject to bias, deep prejudice and hatred‘vfrom CTA ihvestigators. Case law.,
relevant to allegations of bias is to be found in NZ Educational Institute v Board of Trustees of Auckland
Normal Intermediate [1992] 3 ERNZ 243,272-276. There bias is describedas;

“Bias [at law] includes situations where it appears persons charged with the responsibility of making
decisions have so conducted themselves to lead an objective observer to conclude.they have closed there
minds and were no longer giving genuine consideration to the issues before them. It relates not merely to
the existence of some pecuniary or other interest in the subject matter of litigation but also to any.
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predetermination of the issue sufficient to show a real probability thai the issue Wi'll h"ot‘”.be' detéfinzned

. an unbiased or. zmpartzal manner. The existence of bias or predetermmatzon may cause a dzsmzssal to i

) : unjustzf ed ”

Mr Bagch1 hlmself has made contradlctory statements on the matter of havmg been subJect to ramal -
discrimination. Certainly an unequivocal allegation to that effect was made on Mr Bagchi’s behalf
by his representative (Mr Duffy) on 8 April 2004 when a disadvantage grievance was notified to the
employer. A similar allegation was stated by Mr Duffy on the day Mr Bagchi was dismissed and the
allegation loomed over the investigation meeting where Mr Duffy described Mr Bagchi having been

subjected to ‘indirect’ racial ¢ discrimination'?, It is necessary for the sake of completeness then to -
‘name thls allegatlon which undoubtedly informs Mr Bagchl s view and deal with it

vThe leading case on the subject of prohibited discrimination (s.104 EmploYmentRelations Act
- 2004) is NZ Workers Union IUOWv Sarita Farm Partnership [1991] 1 ERNZ 510. The Chlef Judge '
stated there: :

‘ The question for the Court is whether it has been shown that but for one of the reasons mentzoned -
in the section the worker. would not have been dzsmzssed (Emphasm mme) :

And

..the Court also looks also for proof of a causal connection between them in the sense that the head
of prejudice in issue must be shown to have been the reason which actuated the dzsmzssal the
reason: ‘but for’ which the dismissal is unlzkely to have taken place.: :

Ho'we_ver, in considering such claims it is important to: - -

-~ “......guard against the possibility of an oversensitive grievdnt atiributing to diScrimination a
- consequence that would have flowed in any event and therefore without discrimination”" .
~ The onus rests with Mr Bagchi to convince me that the employer’s explanation for Mr Bagchi’s

~dismissal is unsatisfactory and that he has been discriminated against on the grounds of race. -

A similar onus rests with Mr Bagchi to demonstrate he has been the victim of bias, deep prejudice:
“and hatred against him. In Ramankutty v The Vice-Chancellor of the University of Auckland [2002] =~

1 ERNZ 586 the applicant, Dr Ramankutty was dismissed for unsatisfactory performance. Dr

Ramankutty’s position was that the University’s expressed views relatmg to his performance were
‘in reality a “malicious cooked up story based on the prejudice and animosity of colleaaues ‘

The Chlef Judge had the followmg to say in that case It is relevant to rny determlnatlon in thlS
matter. : :

“The applicant alleges that the Vice-Chancellor was biased. This is a serious allegation and needed
to be established by means of concrete evidence and not by general rhetoric. It is easy to say that
someone is biased when that person is merely exercising discernment after gathering all the facts. It
may be difficult to refute such an allegation. The fact of the matter in this case is that the allegation
made by the applicant does not begin to get off the ground. All the indications are the other way.

~ The applicant had a fair crack of the whip or as we say in the Antipodes, was given a fair go. That
he case went against him may be due to the fact that it went against him according to-its merits. The
appellant is plainly reluctant to admit or even reflect on that possibility”. —

' Not particularised or distinguished from his earlier allegations of racial discrimination.
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Dlscussmn and Flndmgs

Credlblhty

It could be the case: that there is not one allegatlon or possrble ground on which a dlsmlssal may be -
challenged that Mr Bagchi has not gathered up and hurled at his former employer and the senior
staff mvolved in this matter. However, for all the energy demonstrated by Mr Bagchi in mounting
his challenge, in respect of the serious allegations of bias, deep prejudice, hatred and cultural/racial
discrimination, that challenge is limited to rhetoric and there 1s not one shred of corroboratlve[.
ev1dence to support the allegatrons :

Despite the serious allegatlons made agamst them — allegatrons they ﬁnd deeply offensrve and
hurtful — the senior CTA investigators involved in mentoring and managmg Mr Bagchi’s
performance and his ultimate dismissal for poor performance remain able and willing to
acknowledge Mr Bagchi’s strengths. He was described as intelligent, kind and demonstratmg a
w11hngness to improve his performance. This attitude is commendable in those senior staff, who at
all times in this investigation demonstrated a balanced perspective despite the compelhng evidence
- given-by-them- of -the-personal cost (in time and stress) experienced by them in managing Mr.. -
Bagchi’s performance and attémpting to lift that performance. Ms Rapson described herself as
‘spent’ as a result of this process. It would be fair to say all the senior IRD ‘staff that gave evidence
at this investigation meeting presented (four months after Mr Bagchi’s dismissal) as exhausted by
the process they have been through, saddened by the outcome and not a little offended at the nature
-of the allegations that are now directed against them Sadly, they have one and all lost all trust and
confidence in Mr Bagchi. | : :

In a somewhat bizarre twist to this story (a twist difficult to fathom given the serious allegations Mr

-Bagchi now makes. against his former colleagues) Mr Bagchi’s stated position is that he “cherishes
his colleagues™ and wants to be reinstated. He believes that if he is reinstated “they will be
humbled” and relatlonshlps will be repaired. These are contradlctory positions that defy ratlonal
explanatlon ' :

In all T found the evidence of employer’s witnesses measured, balanced and supported by a sound
documentary trail. Mr Bagchi, on the other hand, did not produce a jot of evidence to corroborate
‘the serious allegations made by him and that negatively ‘affects my view of ‘his credibility,
~ particularly as he can see as well as I that the weight of the documentary evidence makes the .
employer’s explanation for Mr Bagchi’s dismissal altogether more probable than hrs own fanciful
and unsupported account of the reasons for hlS dlsmxssal g '

Where the respondent’s. evidence dlffers from that of Mr Bagch1 s it is the ev1dence of the
. respondent’ s wrtnesses that I prefer. o : :

Findings

To support my findings I have set out the timeline and associated processes adopted by the
Department in its attempts to address and lift Mr Bagchi’s performance over the two years and eight
months of his employment. That history is set out commencing at page 3 of this determination.
Having regard to this description and all the evidence I make the following findings: -

o These are not the only contradictory positions adopted by Mr Bagchi that deny rational expianation Note the fact that-
he told Kris Rapson on 27 February 2004 that he didn’t want to be with CTA and that he was only hangmg on to make
IRD go through the process. This does not gel with his determination to be reinstated. :



20 o
_ .‘The employer developed concems regarding Mr Bagch1 s performance from early i t
“employment relationship. At first the concerns in question were advised.to. _Mr_Bagchr and dea
with through discussion, counselling and on the job coaching and tralmng ‘The evidence reveal

.there was optimism between the parties that these formal and mformal measures would result_m an
: .1mprovement m MrBagchJ S performance = SR e T T e

- In accordance w1th its contractual obhgatrons (apphcable to all its employees) I find the respondent
~set clear and understandable performance expectations for Mr Bagchi in consultation with him and:
‘assessed his performance against those expectations using objective cntena in an ‘open and
constructive process giving positive feedback where possible and always expressmg concluswns n:
objective’ and moderate language. Mr Bagchi was entitled to and did provrde feedback on the

~ informal and formal performance assessments carried out. The formal performance management :
B process was augmented by one on one coaching and trarmng approprrate to his needs

" Mr Bagch1 was, I find, ably supported and mentored in the early stages of the perform'ance :

- management process. by his team leader Sharon Topliss. Despite all the support, including

fortnightly coaching sessions and ongoing training provided to Mr Bagchi his performance did not~
“improve. Both Ms Topliss. and Mr.Bagchi became. frustrated with the intensive effort required of
them — effort which did not result in the desired improvement in Mr Bagchi’s performance16 The -
fortnightly coaching sessions were replaced by individual coaching sessions provided by Senlor.
'Investlgators from the Wellington and Auckland offices 1nclud1ng Mr Nimmo and Ms Liao. '

In August 2003 Mr Bagchi’s second annual performance assessment was completed It is recorded
- that Mr Bagchi has not met the technical standards for systems audit work. Mr Bagchi records his
dlsagreement with the assessment. : '

From August 2003 Mr Nimmo had taken over as Mr Bagchi’s team leader. He is a very experienced

- CTA investigator. He approached the role of mentoring, coaching and providing appropriate
feedback to Mr Bagchi very seriously. Despite his best efforts he could not secure from Mr Bagchi

the performance improvements sought. An early trait demonstrated by Mr Bagchi — of argument,

delay and denial of performance deficiencies was now developing into a well established pattern. -

Paradoxically, whilst the evidence shows that Mr Bagchi was keen to learn and extremely willing to

please he was, on the other hand, argumentative and he failed to accept advice which was designed

to assist him to improve his performance. When he did accept advice it was only after delay and/or -

~ argument and he seemingly could not transfer learning achieved to new tasks. As time progressed

‘Mr Bagchi dealt with the ongoing feedback on his performance and the fact that he was not .
achieving expectations by denying his poor performance and formally recordmg his dlsagreement

' 'wrth performance assessments.

1 find Mr Nimmo’s health began to suffer as a result of the debilitating difficulties he faced in -
managing Mr Bagchi’s performance. I say debilitating because a most unusual set of circumstances
prevailed here. Both parties were acting in good faith. The Department (in this instance involving -
the good offices of Mr Nimmo) was genuinely taking every step available to it to assist Mr Bagchi -
to lift his performance to the required standard. Mr Bagchi was most willing to please but in the
execution of the desired improvements he fell short despite the intensive assistance through

- coaching, training, counselling and feedback provided to him. It was undoubtedly made all the more
difficult by the entrenched pattern of argument, delay and the increasing incidence of Mr Bagchi -

* 18 specifically find it was entirely appropriate for Ms Topliss to keep her own supervisors abreast of her concerns
regarding Mr Bagchi’s performance. She was not required as part of this internal reporting process to put these concerns
to Mr Bagchi for an explanation prior to reporting to her supervisors. Mr Bagchi was, in any event, aware of his team -
leader’s concerns through feedback received on his performance and had the opportumty to express his own views on
‘that feedback through the informal and formal assessment processes he took part in during 2002 and 2003
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denytng his performance deﬁc1en01es The partres became locked r_nto: }"crrcular routme that had 1no
~ positive outcome with the draining and ultimately debilitating effec fa detenoratlon to a greater :
- orlesser degree in the well bemg and health of those mvolved ' i : L

1 find in all probablhty Mr Bagch1 was not himself unaffecte'd Aby the unsuccessful efforts putinto =~
help him lift his performance. Mr Bagchl was extremely sceptical that IRD managers have reported' e
health problems associated with their involvement in the performance management measures =
designed to lift his performance. However, he advised at the hearing that he was suffering from
 stress and he believes he may have developed an ulcer. It is, therefore, likely that Mr Bagch1 has T
: also suffered health problems albert he has not sought professmnal adv1ce . B

Mr Nlmmo faced the consequences of the reoccurrence of a pre ex1st1ng condltlon by askmg to be'- ’
relieved of his role as Mr Bagchi’s team leader. He advised that if was not relieved of his role he
would have to consider leaving his job. Mr Nimmo said at the Investlgatlon Meeting this would -
have been a ‘devastating’ outcome for him. It is, I find, a measure of the developing desperatlon- -
affecting all of those intimately involved in this matter that Mr Nimmo would seriously consider -
giving up a job he loved and excelled at rather than continue with the mcreasmgly ﬁ'ultless attempts e
0 as&stMr.BagchL_n rneetmg theperforrnance expectatlons of the Job S thn !

Ms Rapson took direct resp0n51b111ty for Mr Bagch1 (Mr Nnnrno contmued to work w1th Mr Bagchl
on assigned tasks but was no longer his responsible officer). Mr Bagchi considers Ms Rapson: took |
over as his responsible officer to establish “absolute functzonal and administrative control” over
h1m I find that i is not the case. Ms Rapson took over the role to reheve Mr Nlmmo of that role :

It had also been decided followmg the August 2003 performance assessment that it was necessary,c T
because all other informal and formal performance management steps had failed to bring about a .
consistent overall 1mprovement in Mr Bagchi’s performance, to bring the future management of Mr .
Bagchi’s performance under the Department’s drsc1plmary processes in order to clarify that
continued poor performance was unacceptable and that it could lead to his performance bemg'
termmated - :

I find that from this point the Department formahsed 1ts efforts in settmg Ob_]eCtIVC and achlevable
expectations, providing ongoing coaching, counselling, appropriate training and feedback. It was,
“however, now accompanied with formal notice to Mr Bagchi that his performance was.
unsatisfactory. He was provided with the time and appropriate support to lift his performance and -
- advised that he was expected within a set timeframe, to- perfonn to expectations. The consequence -
of a failure to meet the expectations' set was. clearly set out — that it might affect hls contmued' oy
: employment : : ~ : (

Al thls was set out in the first Performance Improvement Plan srgned off between Mr Bagch1 Ms N
Rapson and Mr Nimmo on 22 and 29 September. The evidence does not support a finding that Mr
Bagchi was subject to duress in the development of and signing off of either of the Performance
Improvement Plans (September 2003 and February 2004). Mr Bagchi was advised at the time the Ist

- Plan was developed and signed off that from this point on he was entitled to representation at all
formal and informal meetings held in respect of his performance. It is the applicant’s position that
he should have been advised of the right to representation at the meeting held between the parties in
Wellington on 12 September 2003 to discuss and set in place the 1* Performance Improvement

- Plan. Certainly, the HR Manual states that prior to each meeting that is disciplinary in nature

~ employees must be advised of their right to representation and that the meeting concerns a
drsc1phnary matter, that it is serious and that dismissal may be a consequence. This notification was
not given to Mr Bagchi prior to the 12 September meeting where agreement was reached on the 1%
Performance Improvement Plan. I do not consider this failure vitiates the decision to dismiss Mr
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b' Bagch1 because in almost all other respects the process followed by the respondent (for a lengthy el
perrod from September 2003 to Apnl 2004) was rmpeccable and there i 1s no doubt that Mr Bagchi

" consequences of a failure to improve his performance No dlsadvantage was suffered by Mr Bagchi

o —through the Department s failure to make the appropnate notification-prior to the first meeting in | A
that lengthy process and Mr Bagchi did not suffer any drsadvantage He was certainly ‘put on -

appropnate notice from that time on and reminded at appropriate times thereafter. I note, too, there

" was no issue raised by Mr Bagchi or his Union advisors regarding this matter until March 2004

"jwas olearly advised of the d1s01pllnary nature of the process he was now part of and of the

- when Mr Bagchi submitted a pro-forma style objection to the first warning given to him and laida .

= general complamt about the process adopted for the 5 Performance Improvement Plan. It was not i"

until 8 April 2004 (shortly before Mr Bagchi’s dismissal) that a personal grievance was formally
- raised. Even when a grleva.nce ‘was submitted on Mr Bagchi’s behalf that submission focussed on

“the final warning given to Mr. Bagchr and stated  the Department s behaviours constltuted‘ )
. 'un_]ustrﬁable actron and dlscnmmatron on the basis of race to Mr Bagch1 ] drsadvantage e

I December 2003 the results of the Ist Performance Improvement Plan were assessed. Mr Bagch1
- had not met the standards set. I find specrﬁcally that Ms Rapson was well qualified to make the

__.._ assessment she did and there is no merit in Mr Bagch1 s.claims that Ms Rapson did not possess the -
technical skills required to make the assessments. Ms Rapson provided Mr Bagchi with her
- assessment and on 15 December the parties met with representatron to. consider the assessment and

hear Mr Bagchi’s responses.” Mr Bagchi’s comments were consrdered and the -respondent

E determined that a warning was warranted. I find the review process was conducted fa1r1y (notice, -

' B representation, opportunity for explanation) and was conducted' in accordance with the

Department’s established procedures Unfortunately, havmg heard Mr Bagchi’s comments it was .
determined that a  warning was appropriate and it was delivered in accordance with the -

" Department’s procedures later that day (15 December) ‘This action was open to the employer on the
‘ ev1dence before me and Mr Bagchr was treated farrly throughout the process o

A se‘cond performance improvement plan was planned to run from 5 January 2004 to 5 March 2004.

At Mr Bagchi’s request the Department agreed to allow him to have input into how the-achievement .

of future job expectations would be assessed. The Department also agreed (at the request-of Mr

Bagchi’s delegate) to provide English language tutelage to Mr Bagchi and it agreed to Mr Bagchi’s L
‘request that Ms Liao be his mentor for the duration of this performance improvement process. I find
.. the Department bent over backwards to meet all the reasonable requests made by Mr Bagchi that
R could assist him to hft hrs performance and S0 secure his future asa competent Investrgator CTA :

) There wa_s s_ome consrderable delay in srgmng off the Z“d pla'n - delay Ivﬁnd whreh was occasroned
by Mr Bagchi’s failure to promptly address those aspects of the plan he was to have input on. The =

- plan was signed off on 27 February 2004 and the trmeframe for the plan was amended to cover the -
period 5 February — 5 Apnl 2004. ' . . e

On 27 February the parties also conducted an interim performance apprarsal n accordance w1th the o
~ contractual requirement to assess performance on an annual basis (with an interim assessment mid
“way through the performance year). It was at this meeting that Ms Rapson empathised with Mr
Bagchi and stated the process must be difficult for him. I accept Ms Rapson’s evidence that Mr
‘Bagchi said he was only remaining with the Department to make it go through the process. This
statement was disconcerting to Ms Rapson and called into question her trust and confidence in Mr
Bagchi. It is to her credit she decided to take the view the statement may have been a defensrve' .
reaction on Mr Bagchi’s part to the drfﬁcult situation he was facmg : o

On 5 March 2004 Mr Bagchr submitted work to Ms Rapson, for assessment in accordance wrth the
2nd Performance Improvement Plan. Thrs work had had, I ﬁnd significant input from a colleague
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~- and his English language tutor prior to submission to Ms Rapson. Mr Bagchi did not tell Ms Rapson

. at the time he submitted this work of the help he had had in its preparation. I find Mr Bagchi was

_ not misled by Ms Rapson with respect to her assessment of the C....report. Ms Rapson was entitled e

to communicate to Mr Bagchi on receipt of the report that it looked, on an initial assessment. to be a

 significant improvement on earlier work submitted by him. She was also entitled to voice concernto "

- Mr Bagchi at their 11 March meeting when it was revealed that the work submitted was not Mr
Bagchi’s alone and to initiate a disciplinary investigation on the matter. Mr Bagchi may have been -

surprised that Ms Rapson was concerned that he had received assistance with the report but he

~ should .not have been'’. 1 specifically find there was no ‘ambush by Ms Rapson to Mr Bagchi’s
dlsadvantage and he was given every opportunity through the subsequent 1nvest1gat10n to explam _
- the amount and type of assistance he recelved n preparmg the report in questlon '

A formal dlsc1p11nary investigation was commenced when Ms Rapson'became aware that the work

- submitted was not Mr Bagchi’s work alone. That investigation was conducted fairly and in

accordance with the Department’s procedures and Mr Bagchi was given a final waming on 29

“March 2004. Much of the evidence and submissions focussed on this episode and the challenges to

the process and outcome were many and pedantic. At the heart of the issue was an assumption on

--Ms.Rapson’s part, based on.instructions given by her to Mr Bagchi, that the work he submitted. for.. .
critique would be his own. Mr Bagchi is adamant he had no intention to deceive and believed it was -

appropriate to obtain the assistance he did. I find that the difference between the parties on this point
highlights an irresolvable gulf between the Department’s expectations and Mr Bagchi’s ability to
understand and deliver on what was required of him. Regardless of the how precise the instructions
given to Mr Bagchi or whether or not they were recorded in the volumes of paper that are associated
‘with this matter'®
performance improvement plan will be the work of the employee whose performance is under
assessment. It may be the case that Mr Bagchi misunderstood what was required of him. If he did
then the prognosis for the Department having trust and confidence in Mr Bagchi to deliver on its
expectations of him was as dismal as it would have been had he deliberately submitted, for
assessment, work that was not his own. If nothing else it indeed shows a serious lack of judgment
on Mr Bagchi’s part and I find it was open to the Department to give Mr Bagchi a final warning

after carrying out a full and fair investigation (which it did) and con51der1ng all the information

before it, including Mr Bagchi’s explanations.

Mr Bagchi was then invited to submlt another piece of work: for assessment in accordance with the .

2™ Performance’ Improvement Plan. Mr Bagchi submitted that report and on 16 April Ms Rapson

' ‘provided him with a written assessment that concluded he had not met the critical expectations set
~ in the plan. Mr Bagchi provided comment to the effect he had met the expectations required. On 26

April the .parties met to consider the assessment and to hear Mr Bagchi’s comments and

- explanations. Both parties were represented and the meeting lasted for two hours. For the rest of that

day and into the 27th Ms Rapson considered all the information before her. She arrived at the
“conclusion that dismissal was warranted and at a- meeting between the parties on 27 April she

communicated the outcome to Mr Bagchi. Mr Bagchi was given one month’s pay in lieu of notice

and the Department advised that it is not considered appropriate that Mr Bagchi work out his notice.
The last day of his employment was 27 April 2004. : :

Conclusion

The test of a dismissal for poor performance is the same as that for any dismissal “what was open to
a fair and reasonable employer to do” :

' See my findings below (same page).
'8 This instruction was not recorded.

it is axiomatic that work prepared for assessment in accordance with a

i, ) N
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o ‘.j 1 ﬁnd haVing évaluated the evidence beforé me that the respondent § dec181on to di‘smiss Mr Bagch1 .

e 2o e

~for poor performance was a decision open to it given he was unable to lift his performance despite .

the intensive efforts put into assisting him to do so The process followed by the Department was, on-
- the whole, impeccable and closely followed contractual and Departmental policies. In saying this I~ -
~-recognise that as the process. crawled towards a conclusion it had a grinding and adversarial air -
“about it. The Union considered that Mr Bagchi’s performance had been subject to- pedantlc scrutiny -
' :'beyond anything his peers had been subjected to and put this down to discrimination on the basis of

culture/race. It would appear from the evidence Union representatives gave at the Investigation

- Meetlng (two of those witnesses admitted to not knowmg Why Mr Bagchi was dismissed) that the
~ Union representatives had done little or nothing. to appraise themselves of the hlstory of the
: ‘performance ‘management processes that had been followed by the Department for- the two years

prior to its involvement. It is to be expected that representatives in a disciplinary setting will adopt a

. ‘robust approach to advocating a chent ] posmon Such a position should however be fully mformed
’ and that was not the case here o

1 ﬁnd the dlsputatlous and scnpted air the process took on in the latter stages had nothmg to do with-
.- discrimination on the basis of race or a lack of open mindedness on the part of senior Inland .
.~ Revenue staff. It had all to do with the fact that Mr. Bagchi. was,_m demal of the deficiencies in his
~ - performance and he and his representatives were resorting to ever more desperate measures to
- challenge the process, the integrity of IRD managers and to lay blame for deficiencies in Mr -

“Bagchi’s performance at any door but his own. In dealing with this conduct the respondent
 increasingly relied on a scripted approach in its meetings with him. ‘I note, however, that as difficult

~ as the process was it was a process that the employer was contractually obliged to follow and one
‘Mr Bagchr was committed to ensurmg the employer did follow. In particular, I find, there was no

conspiracy or predetermined plan on the part of IRD to get rid of Mr Bagchi by one means or
another. He was not subjéct to bias, deep prejudice or hatred by senior IRD staff and neither was he

. ~subJect to cultural or racial discrimination. On the contrary IRD, through a number of qualified.
senior staff, provided extensive support, coaching, training, counselling and feedback to Mr Bagch1 -

“with' the sole aim of helping him to lift his: performance. They persevered with this at some

~considerable personal cost to themselves, over a considerable period®and at financial cost to the |

8 Department The Department s ofﬁcers mamtamed a fair and open mmded approach throughout

© There is only ore issue that has glven rise to a questlon on my part in respect to the employer s

conduct in this matter. It was the last step taken by respondent in failing to allow Mr Bagchi to work - -

N out his notice. Mr Bagchi was engaged on an IEA which allowed for payment in lieu of notice. .
‘However, he joined the PSA in 2003 and (as I understand it) became ‘subject to.its provisions and- =

5y  the provisions of his IEA (where they were not inconsistent with the collective). The CEA provides

_ that permanent cmployees will be-given one month’s notice of termination. There is no provrslon
. whlch gwes the respondent the nght to termmate w1th notlce 1n heu :

: _In common law a summary sendlng away \mthout payment of contractual notice amounts fo a o

wrongful - dismissal but where notice is paid in lieu it ant1c1pates and remedies any potential -
~ damages action for wrongful dismissal: Employment law in this country has moved beyond the -

- concept of wrongful dismissal where the wrong is fully rectifiable through the payment of damages

i.e. the amount of notice payable. In the absence of a contractual provision which allows payment in
lieu of notice it is considered that fairness requires that a worker given notice be allowed to work

~out that notice in order to allow a dignified departure. The summary sending away of Mr Bagchi

 (albeit notice was paid in lieu) deprived him of the opportunity to depart the orgamsatlon gracefully o

and in a manner untalnted by a hint of wrongdoing on hlS part

!9 Mr Bagchi was provided ample time to show ilnprovement in his performance.



25

I have not recerved subm1ss1ons in respect to how the prov131ons of IEA’s mesh w1th those of_r
CEA’s in the ER Act environment or in respect to the notice provision- apphcable in this particular -
case and so I express no-concluded view. On balance, however, I have: decided this was a case’.
where a “clean break” was warranted in all the circumstances and I rely on the comments of the ..

Court of Appeal in Aotearoa Internatzonal v Madden 1 ERNZ 511 in support of this position (albeit- -

- there the Court was referring to a management employee). The question is always what was fair and =~ :

reasonable in the partlcular circumstances (being fair and reasonable to both partles) Mr Bagchi

 was a senior employee. He was part of a very small team undertaking specialised work requiring a

~ high degree of technical competence. Over a lengthy period and despite intensive input on their part, .
the senior members of that team had lost all trust and confidence in Mr Bagchi’s ability to
competently do that work. There was, realistically, no CTA task he could reasonably be assignedto -~
undertake during the month he worked out his notice. Further, Mr Bagchi was denymg deficiencies

in his performance and a personal grievance had been submitted on his behalf raising, I have found,

completely unfounded claims of racial discrimination by senior officers of the Department — officers

who would be' required to supervise Mr Bagchi for the period of his notice. In addition, the . -

- Department had faced a determined challenge from Mr Bagchi and his advrsors, relating to the -
_confidentiality of the performance assessment process with Mr Bagchi and his adviSors wishingto . °
_.inform other Departmental employees to gather support for Mr Bagchi’s posmon Putting all this.._ ...

together I find a clean break was warranted albelt Mr Bagchi’s departure ﬁ'om the Department was SR

. abrupt - . '

In concluding this determination I will dispose of one or two of the other allegations made by Mr
Bagchi. For the sake of certainty' in this matter I note allegations not specifically dealt with by me
are dismissed as lacking merit — many of them being in the nature of pedantlc serutmy of the -
employer s conduct which the Courts have expressly frowned on.

'Training' . Mr Bagchi’s submission that, he was not provided with sufficient training is simply not
supported by the evidence. The evidence shows that Mr Bagchi was provided with 409 hours

- training during his employment with IRD. This was far in excess of the training provided to
comparable employees. In particular I find that Mr Bagchi was provided with training in taxation
“and accounting to the level that was required for his role as a CTA Investigator. There can be no- -
criticism of the Department in providing internal training focussed to the needs of the job and the
‘ development of especrally tailored programmes surely mcurred a cost to the Department '

. Redeploment I find the Department d1d consrder the redeployment of Mr Bagch1 The ev1dence S
shows this happened after the first Performance Improvement Plan. The conclusion arrived at was
- that Mr Bagchi did not have the in depth knowledge of tax and-accounting required for other roles - -
~ in the Department. Nothing about that had changed by the time the Department came to make the
“ final decision to dismiss Mr Bagchi and its failure to turn its mind to the question agam does not
_vitiate the decrsmn to dismiss Mr Bagchi. ~ o . P

: Dlspanty of Treatment

Mr Bagch1 submlts two other employees d1d not meet the 100% competency performance standard '
but they were not subjected to a performance management system designed to lead to dlsmlssal I

2 It was argued that the internal recrplents of Mr Bagchi’s work should be a) the ones to assess aspeets of his work -
under the PIP’s and b) that the internal recipients of Mr Bagchi’s work found it acceptable and should be canvassed to
have their views weighed in the disciplinary process. I reject these points for the reason that internal recipients of Mr
Bagchi’s work had never seen that work without the substantial reworking and amendment required to get it into the
state it could be released to internal recipients. They could have no knowledge of the Mr Bagchi’s baselinie work on
which to provide input to the process and the only outcome of their being advised of the disciplinary process in train
would be to destroy the confidentiality of the process and create an mtemal free for all on the rights and wrongs of the -
process and the subsequent dismissal of Mr Bagchi.
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have found Mr Bagch1 was not the subject of a predetermmed plan de31gned to get 1id of hrm He

L Jms noi_otherw1se established a prima. facre case-of disparity of treatment that the employer would
E be called upon to explam' .any‘ dlfference n treatment between hlmself and other employees o

'Détéfminaﬁoh; il .

Mr Bagch1 ] dlsmrssal was Justlﬁed He does not have a personal gnevance and 1s not entltled to the .
remed1es sought v : : L

,Costs -

Costs are reserved The partles are dlrected to ﬁle and serve submlssrons to allow the 1ssue to be; :
determmed . : SR

[.Ianet Scott
Member of Employment Relatrons Authonty






