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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Angell) alleges that she hasesaff a personal grievance
by way of unjustified dismissal and/or unjustifiettion causing disadvantage.
Ms Angell says that she was offered employmenteied that offer and in reliance
on it resigned her existing long term employmenry o be told immediately prior to

commencing the employment that the business had $a&e and that there was no

work available.

[2] Ms Angell dealt throughout with the first responddMs Hawley). The

premises in which the applicant was to work werkedaHair Focus (the second



2
respondent) and the third respondent (2L Limite& br had its registered office at
the business premises formerly occupied by Haiukoc

[3] Ms Hawley has made various attempts to distanceseliefrom these
proceedings, including advising the Authority ttia¢ business (however titled) had
been sold and that there was no money availabteaddition, Ms Hawley made it

absolutely plain that she would not attend the Auiti's investigation meeting.

[4] Ms Angell was employed in a hair salon where steevimarked for four years.
She sought a fresh challenge and in particular @ghtd move to a salon where there
were fewer stylists working. She saw an electraicertisement for the vacancy that
is the subject of this proceeding and made apphcato Ms Hawley. Her first
contact with Ms Hawley was in August 2011 and sles wffered employment by
Ms Hawley after that initial contact. The fact thie employment is not denied by

Ms Hawley.

[5] As a consequence of the offer of employment on sisbahich suited
Ms Angell, she resigned her longstanding positiath vanother hair salon (Styles
Ahead) with the intention of commencing with Ms Hay on 4 October 2011.
Ms Angell’'s expectation was that an employment agrent confirming the
understandings between the parties would be maaiable for consideration on that
start date.

[6] Ms Angell was telephoned on 3 October 2011 at aBdlBpm by Ms Hawley
in which the latter told Ms Angell that there was job because the salon had been

sold.

[7] Ms Angell told the Authority how traumatic that acky was. She said she was
in the supermarket at the time she got the callamd consequence of the receipt of
the news, dropped and smashed a bottle of juiceirantkdiately suffered a panic

attack, including dry retching.

[8] Notwithstanding that advice, Ms Hawley indicatedttiMs Angell was to

attend at work the following day to deal with ttlents that Ms Angell had already
had booked in. Ms Hawley told Ms Angell that shewd be paid for her work and
she has subsequently been paid for four hours’ wdvls Angell disputes that that
amount is enough; she says that she effectivelykeebra whole day with the
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combination of some hours in the morning and a ne@tensive period of work in the

evening.

[9] Notwithstanding that dispute, there was an ackndgrieent by Ms Hawley
that an employment relationship had been entered iRirst, Ms Hawley paid four
hours pay for the work that Ms Angell did on 4 Qo 2011 and second she sent an
email to Ms Angell at 2.13pm on that same dat&énfollowing terms:

To whom it does confirrfsic] | had a verbel[sic] agreement for
employment with Donna Angell. | was going to b@legying Donna
Angell as from today October 4th as a full timdistyat Hair Focus,
but I'm now in negatiationgsic] for the sale of this business. The
new owner does not wofsic] to take on the new staff. Donrag]
position is now ended. Any further questions phone

Leanne Hawley

[10] Ms Angell then entered into an email exchange WMighHawley trying first to
get payment for the work she had done and for wthiehe was a verbal undertaking
to pay and then to seek some compensation forade df the position while she

found alternative employment.

[11] This email exchange culminated in an email from Hdsvley dated
30 October 2011 referring to Ms Angell's communi@as as“threats harassment
bullying and extortion” In particular, Ms Hawley maintained in this em@nd in
subsequent email correspondence to the Authotig) Ms Angell knew the salon
was for sale when she applied for the job, a pwosiMs Angell steadfastly denies.

The email concludes with a threat‘take this serious matter ... further”

[12] A personal grievance was promptly raised immedyasdter receipt of this

communication.
| ssues

[13] The only two issues the Authority needs to conside¢he present case are the
identity of the employer and whether Ms Angell Heeen done any wrong by that
employer.

Who isthe employer ?

[14] The Authority is satisfied on the evidence it hedindt the employer is

Ms Hawley personally. The only payment made toAwvigell for the very short
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period of the employment was from Ms Hawley perdgnavis Angell’'s bank
statement shows the payment from L.R. HAWLEY T/A IRA The only other
documentary evidence of the employment relatignghian email from Ms Hawley
herself which refers in the body of the email otdythe trading name dfHair
Focus”. There is no reference to the limited liabilitynepany, 2L Limited, whose
registered office is the same address as the Hatud-salon and accordingly,
Ms Angell cannot be expected to have realised shatwas engaging with a limited

liability company.

[15] Nothing that Ms Hawley did during the various ergjagnts that the two
women had suggested in any way that the employmastthrough a limited liability
company. The only reason that the limited liapildlompany name is known is
because the employer caused the following message sent to Ms Murray via her
agent:
| wish to advise that 2L Limited trading as Hair des has sold its
business and there will be no surplus funds. Tdrapany will be

wound up and | am leaving New Zealand permanentlthé very
near future and | have no plans to return.

[16] Notwithstanding that advice, the law is clear thatarty seeking to rely on the
protection of limited liability must be explicit imforming parties it contracts with
that they are contracting with a limited liabiltgmpany. There is no evidence before
the Authority to suggest that Ms Angell had anysoeeable way of establishing that

she was employed or to be employed by a limiteallitg company.

[17] It follows that the Authority is satisfied, on thwalance of probabilities, that
Ms Angell was employed by Ms Hawley and thus ligil if any, rests with

Ms Hawley personally.
Is personal grievance established?

[18] The Authority is satisfied that Ms Angell has prdvieer claim that she has

suffered a personal grievance. It is apparenterevidence that she was offered and
accepted a new position, resigning her old posmioconsequence. Then, before she
had commenced her duties in the new position, e teld the business had been

sold and she got a day's work out of this situatiohnothing more.
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[19] It is common ground that there was an employmdatioaship. Ms Hawley
acknowledges that in her email and by paying Msellnfigr part of the work that she
performed. By so doing, she acts in conformity whike belief that an employment

relationship existed. The dispute concerns its $erm

[20] The contention Ms Hawley makes, that Ms Angell kribat the business was
for sale, is frankly fanciful. First, Ms Angell ga evidence before the Authority on
oath and flatly denied that she had any such kriiyde Secondly, Ms Angell did not
strike the Authority as a foolish young woman angauld be a foolish person indeed
who gave up a permanent full time position, in vastie had been employed for four
years, in order to take a new position in a busineat was for sale. Ms Angell
accepted that she knew that another business edebgt Ms Hawley was for sale.
She knew that because it had been advertised g treithe market for months, but it
was not the business that Ms Angell was recruitedadrk at that was for sale, but
Ms Hawley’'s other business. Ironically, Ms Angelaintains that Ms Hawley is still
working at the alternative business and so herathi@ be intent upon leaving the

country would seem to be an empty one.

[21] The Authority is satisfied that the elements of eanployment relationship
exist. There was, the Authority is satisfied, dacwonic advertisement which
attracted Ms Angell’s attention for the positionttwMs Hawley. As a consequence
of an engagement between the two women, the Auyhisrsatisfied that Ms Hawley
offered Ms Angell a position and that Ms Angell @pted that position. In testament
to that decision, Ms Angell resigned her longstagdemployment and expected to
commence employment on 4 October 2011 with Ms Hawdely to be told the day
before that the business was sold and that these n@apermanent work. While
Ms Angell was actually employed on 4 October 20h&r claim relies on her
satisfying the Authority that there was an intenttbat the employment relationship
continued beyond that date. The Authority is §atisthere was such an intention.
Section 6 of the Employment Relations Act 2000 @uot) defines an employee as,
amongst other things, a person intending to wark, iafollows that employment, as a
relationship, may be constituted by future expémtatather than present reality. This

was such a case.

[22] The Authority is satisfied that Ms Angell enteredbi the commitment to work

for Ms Hawley on the understanding that the retetiop would continue beyond
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4 October 2011. It seems to the Authority incomable that any sensible person
would resign a longstanding position of four yeahgtation in order to take one day’s
work in a new position and then be left joblesgpotentially so. That is the logical
consequence of what Ms Hawley is suggesting by betention that Ms Angell knew
that the business had been sold and that ther@avgaarantee of future employment.
The Authority much prefers the alternative view adsed by Ms Angell that she had
no idea the business had been sold (although sk& khat another business

belonging to Ms Hawley was for sale).
Deter mination

[23] The Authority is satisfied that Ms Angell has mdder case that she has
suffered a personal grievance by reason of havuftered a disadvantage as a
consequence of unjustified actions of her employeEhe is entitled to the
consideration of remedies. However, before rensedre considered, the Authority
needs to consider whether Ms Angell has done amythio contribute to the
circumstances giving rise to her personal grievantle facts do not disclose any

such contribution.

[24] To remedy Ms Angell's personal grievance, the Autliodirects that

Ms Hawley is to pay to Ms Angell the following sums

(@) Compensation under s.123(1)(c)(i) of the EmploymiRatations Act
2000 in the sum of $3,000;

(b) A contribution to lost wages in the sum of $3500s3
(c) Reimbursement of the filing fee of $71.56.

[25] The Authority is satisfied that the evidence ofthtiumiliation and injury to
feelings in Ms Angell’'s case is plain on the evicenthe blow to her self-esteem
when Ms Hawley communicated to her that the busingas gone was vividly
described by Ms Angell in her evidence to the Autijo Her subsequent
physiological responses to the loss of the posiigied a catalogue of stress-related
symptoms, all of which the Authority thinks likelg have been contributed to by the
unjustified action of Ms Hawley in arbitrarily bgimg the employment relationship to

a premature end.
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[26] Similarly, the lost wages are calculated by théedéince between the position
which Ms Angell expected to be in, having commencedv employment with
Ms Hawley, set against the position which she & mo where she works only 27
hours a week as against an expected 40 hours aamelekn consequence, earns about
two thirds of what she would otherwise have earnBaat computation, together with
the week that she was out of work altogether, Hmeen factored into the lost wages

calculation.
Costs

[27] In the unusual circumstances of this case, the &kiith has decided to

determine costs. Ms Hawley made it very clear thla@ would not attend the
Authority’s investigation meeting and accordinghg tAuthority is not persuaded that
she is entitled to be heard on costs. She chasm® heard at all in respect of the

claim against her and the matter needs to be déspaispromptly.

[28] The Authority directs that Ms Hawley is to pay $¥1Q0to Ms Angell as a
contribution to her costs. That amount is esthblisby considering the customary
daily tariff which the Authority applies to costetsng and starts from the base that
the Authority has recently determined of $3,50Qhesdaily rate. This was a matter
dealt with very promptly in the Authority at sigiwiéntly less than a day, but the
advocate for Ms Angell is entitled to charge fortifier attendances because of the
difficulty she was put to in serving the proceedirmyp Ms Hawley. The fact that she
was successful in this regard is confirmed by Mwldg's various emails to the
Authority indicating her position and refusing tarpcipate in the Authority’s

process.

James Crichton
Member of the Employment Relations Authority



