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COSTS DETERMINATION OF THE AUTHORITY

[1] In a determination dated 21 October 2005, | foumak the applicant had no sustainable
grievance against the respondent and reserved. coBte respondent lodged a memorandum
regarding costs on 12 December 2005 and the appliodged a memorandum in reply on 22
December 2005. This determination resolves theudsl question of costs.

[2] In the earlier determination | made an order pribindp from publication the names of the
parties or any details of the parties that mightte identify them. That order is continued irsth
determination.

[3] The respondent seeks an order for full solicitefil costs against the applicant because it
cautioned her at the very outset of the proceedingisher claims were hopeless and that it would
pursue full solicitor/client costs if she continuedhe respondent makes several points about the
way in which the applicant conducted the proceeslinghe other point made by the respondent is
that it made several offers of settlement onitdout prejudice save as to costs basis, all of which
were rejected. The respondent points out thaledgal costs regarding the investigation meeting
could have been avoided if the applicant had aecegn offer.

[4] The applicant has engaged counsel to deal witltakes issue. The applicant acknowledges
that an order of costs might be made given theomogcof the litigation but says that an award of no
more than $2,000 within the usual range of costardsv made by the Authority would be
appropriate.

[5] This is not a case for an award of full solicittigiot costs. The applicant genuinely felt
aggrieved about a number of issues that aroseeirtdhtext of her employment relationship with
the respondent and she felt the need to have thsses legally determined. Ultimately, there was
no sustainable personal grievance or other claiamnagthe respondent but in that, the applicant’s
position differs little from other grievants who dot succeed in their claims. It is also relatyvel
common for one party to try and deter another lyynggthat costs will be claimed, so that feature
does not distinguish the present case.

[6] | do accept the point made by counsel for the nedeot that the applicant provided and
referred to a very large volume of irrelevant mialer What makes this case different from many
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others is the volume of that material rather themnirrelevancy. The extra time and therefore cost
visited on the respondent in having to review treamal can properly be dealt with by adjusting
the usual range of costs rather than making asdliitor/client award.

[7] The settlement offers referred to by the respondentot have the effect argued for. Because
the respondent was completely successful in defignitie claims, this is not a case where a litigant
did not need to proceed to an investigation meeingecover as much or more than was finally
awarded.

[8] There are several points made by counsel for tipicamt with which | do not agree. |
conducted an interview initially in an effort tanlit the issues that needed to be factually candasse
with the respondent in a full investigation meetin@nce | had satisfied myself that the applicant
could not succeed on what she appeared to be sagigs a range of issues, an investigation
meeting into the remaining issues was held in thw@bway. The applicant is liable for costs agsin
from that investigation meeting in the usual way.

[9] | do not accept that the matter can properly becrde=d as a straightforward one day
investigation meeting. Most one day meetings dbineolve scrutiny of many events over a
number of years requiring careful review of hundrefipages of evidence and documents provided
by the applicant.

[10] The respondent’s legal costs amount to about $9¢x@uding GST. | am told that those
costs accrued over a four year period. That méeisome of those costs must predate the original
application to the Authority which was first made 20 September 2003. The respondent involved
counsel in dealing with the problem prior to theqaedings being issued as it is entitled to do but
those are not costs that should be visited ongpécant.

[11] The cost figure given to me by counsel excludegtithe involved in mediation. | know the
time that | spent with this file and | can readdgcept that counsel for the respondent might have
spent $8,000 to $9,000 worth of time attendingh#litigation once commenced.

[12] A Full Bench of the Employment Court recently calesed the principles applicable when the
Authority is making an award of costs: d&8O Ltd v. Eneida Leonor Christo Da Cruz 9/12/05,
Colgan CJ, Travis and Shore JJ, AC2A/05. There,BEmployment Court particularly noted that
costs are not to be used as a punishment or ekprest disapproval and that awards will be
modest.

[13] Ability to pay can often be an issue for unsucagsapplicants but it is not a significant
feature in the present case as the applicant gaomg employment in a professional capacity.

[14] | accept that the Authority will often judge cosigainst a notional daily rate which the Court

indicated has usually been between $2,000 and $2dBhearing day. However, the application of
a notional daily rate in the present case is npt@miate. The hearing time was reduced as atresul
of the interview but the respondent nonetheless tadcanvas a substantial amount of

documentation prior to the interview and the inigagton meeting.

[15] A modest award of costs in the present circumstig&5,000 and | order the applicant to
pay that sum to the respondent.

Philip Cheyne
Member of Employment Relations Authority



