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The
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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

Mr Alsop claims that his departure from the doyment of the Waiariki Institute of
Technology, in April 2003, was a constructive dissal. Mr Alsop seeks that the Authority
finds that he has a personal grievance and award Vairious remedies. The alternative
position of Mr Alsop is that his position was redant and that he should have received
redundancy compensation. Mr Alsop also has a furtdh@m. He says that prior to his
departure from the Institute, he had reached ageagent to teach on a contract basis and that
this agreement was unilaterally revoked. Mr Alsegks to be paid the sum that he would
have earned had the agreement proceeded as heisabed.

However, the Waiariki Institute of Technolodyhe Institute”) says that while it is regrettable

that Mr Alsop chose to resign from his positione tresignation was not a constructive
dismissal. The Institute denies that the positibMpoAlsop was redundant or that there was a
completed agreement for Mr Alsop to teach on arashbasis as he claims.

Background Facts and Evidence

[3]

[4]

Mr Alsop commenced his employment as a fulldimathematics tutor at the Institute in May
1979 with a teaching commitment of 25 to 30 howsheweek with the School of Forestry
and Technology. The teaching duties were spreazssdour venues. Mr Alsop was required
to travel to two of the venues, Kawerau Mill anal€ith Mill.

Mr Alsop taught New Zealand Certificate of Engering (NZCE) mathematics at levels 2, 3
and 4, and NZCE Mechanics at levels 2 and 3. Hetalsght Diploma of Forestry statistical
mathematics, Diploma of Business Management quadingt business methods, and various
apprenticeship block courses.
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Mr Alsop told the Authority that “sometime anodi 1989, the Institute decided that his
position was to change somewhat. However, it agptaat following a discussion with the
Chief Executive Officer at the time, Mr Alsop canied his teaching role without any
substantial change.

However, in February 1996, due to a drop irdstit enrolments, the Institute ceased to offer
the NZCE subjects that Mr Alsop had been teachling evidence of Mr Alsop is that the
result was that he lost 12 hours of teaching tiMeAlsop says that he also lost a further 4
hours of teaching time because he was no longarirestjto teach Diploma of Business
related subjects. On the other hand, Mr Alsop egmathose 4 hours by teaching student
nurses and teaching basic mechanical engineeadg skills.

In February 1997, because the Kinleith Mill adkszl not to continue allowing apprentices time
away during the working day to take maths courb&rsAlsop lost 4 hours of teaching time.
However, this was replaced with 2-3 hours teacbegjc maths to other apprentices.

It seems that in February 1998, Mr Alsop lost fartteaching hours, due to the Kawerau Mill
following the Kinleith example. Mr Alsop says theametime during 1999/2000, he was no
longer required to teach the student nurses andehieis average teaching time had by then
reduced to 5 hours a week, albeit block coursems ftisne to time increased his teaching
hours.

Dissatisfaction Arises

[8]
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The evidence of Mr Alsop is that he was expariag general dissatisfaction with his
position, particularly the reduced teaching role.1® September 2001, Mr Alsop wrote to his
immediate manager, Mr Gordon Acres, the Head ob8IgchH-orestry and Technology, and
expressed three specific employment concerns:

1.  That his current role had considerably depdru his original job description.

2.  The reduction in his teaching hours.

3.  The inadequate nature of the performance assesgrocess.

Mr Alsop indicated in his letter to Mr Acresahhe was open to discussing different ways to
address his concerns but he recommended that $itloposhould be made redundant and that
his employment should be terminated, and that twelldhreceive an appropriate severance
package.

As Mr Alsop had not received a written resporisom Mr Acres, on 26 October 2001 he
emailed Mr Acres seeking one. The brief responsenfMr Acres was that he was not
intending to fetrench any staff at this stdgand that Mr Alsop could be effectively utilised
during the 2002 year.

Via a further email dated 29 October 2001, Mr Aapslogised for the earlier brief response
and then conveyed that he haarit a request to other heads of School to adseseeds for Maths
and similar tutoring requirementsind that he had also given the information thatAl4op had
provided some attention relative to the 2002 budgetAcres also indicated that he wanted to
discuss Mr Alsop’s proposal with the new programiesgler and concludedt Believe you are
under selling yourself and that you have many skilht can be well utilised by Waiariki.”

Mr Alsop and Mr Acres met on 1 November 200id at appears that there was some
discussion about Mr Alsop’s reduced work load. diswhe view of Mr Alsop that nothing was

gained from the discussion but he also acknowletiyggtsMr Acres informed him that there

would be several new courses beginning in 2002thatthere Was an enormous amount of

work on offer in 2002
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Through the period April 2002 to July 2002, MMsop had some discussions with the
Institute’s Human Resources Manager and the Acadebirector, but he remained
dissatisfied with the response of the Institutbitoconcerns. The evidence of Mr Alsop is that
the situation was affecting him and his family athét he was unhappy,osing all job
satisfaction and feeling despondent.”

Mr Alsop sought legal advice. His lawyer wrote to Mr AcresAugust 2002 conveying that
Mr Alsop had only averaged 6.6 teaching hours peglinfor the academic year to date and
that this was untenable to hih was also suggested that the meeting set dow8 faugust
2002 would be d&suitable time” to address the matters raised in Mr Alsop’s letkrl9
September 2001.

A New Performance Appraisal — Job Description
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At the material times, Ms van der Werff wa® tRrogramme Leader for Engineering and
Rural Studies for the Institute. Ms van der Wedfronenced her employment at the Institute
in December 2001. Her evidence is that she camreaitse in 2002 that there had been no
performance appraisals carried out within her depamt since 1996 and so she set about
undertaking appraisals for a the staff concerneshdd, on 8 August 2002, Mr Alsop had a
performance appraisal meeting with her. The proeéss included updating Mr Alsop’s job
description.

The evidence is that Mr Acres and Ms van desrffMvere aware that Mr Alsop was under
utilised and that there was a need to provide otftek options for him. As a consequence,
the “draft” performance appraisal document, andrtee job description, reflected a wider
role for Mr Alsop than simply teaching maths ankhted subjects. In effect, the performance
appraisal document (Section 5), listed eight “otiyes” or areas of work, where it was felt
the Institute could utilise Mr Alsop’s skills andperience.

It subsequently transpired that some of theaofunities that were envisaged did not come to
fruition and there were other areas that Mr Alsapribt appear to be interested in or willing

to attempt, albeit the work envisaged appears te eeen within his skills and experience

base.

Some interaction between Mr Alsop and Ms van \Werff continued with the outcome being
that a new job description was presented to Mr Algar his acceptance. However, on 7
October 2002, Mr Alsop notified Mr Acres that hellshad the concerns that he had
communicated in his letter of 19 September 2001 that “.....| find it unsatisfactory that |
have not received a written response from you withiyear. In light of the time that has elapsedesin

| sent you the letter and your undertaking to respto it, | think it is reasonable for me to defer
considering the new job description, as well asrie@ objectives which have been inserted into my
performance appraisal, until you address my corsctmough a formal written response.”

In another email dated 17 October 2002, Mrofslsirew the attention of Mr Acres to an article
in the local newspaper that referred to redundaneied “negotiated separations” at the
Institute because of a reduction in enrolmentselsaly, Mr Alsop was suggesting that there
was some similarity between his circumstances &ner gtaff that had been made redundant.

On 28 November 2002, the Chief Executive Qfiof the Institute, Dr Reynold Macpherson,
via a memorandum to the School of Forestry and i@dgy staff, conveyed that there was to
be a review of the School and that he intendechtestigate all aspects of its operations,
management, finances and staffing. Dr Macpherseitesh input from staff. Mr Alsop
provided Dr Macpherson with a copy of the letter Hed written to Mr Acres on 19
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September 2001. The response from Dr Macphersonthedshe saw the matters that Mr
Alsop had raised with Mr Acres as distinct from tleiew that he intended to carry out.
Nonetheless, a meeting took place on 12 Decembéf 2etween Mr Alsop and Dr
Macpherson. Mr Alsop expressed his concerns abmutegeiving what he perceived to be an
adequate response to his letter to Mr Acres, andiraeed his proposal to accept the
termination of his employment and accept a severpagment.

The outcome of the meeting was that on theesday, Dr Macpherson sent an email to Ms
van der Werff with copies to Mr Acres, Mr Alsop aMt Jack Best, the Human Resources
Manager then. The content of this email largely samises where the parties had got to at
that time. The substance follows:

“I met with lan this morning as part of the SchBaview.

This is to ensure that issues concerning his padiace and workload for 2003 are both attended to
promptly.

Helen, please meet with lan as his line managedauiiss your workload expectations of him for the
next year. Those expectations should be writtengugie standard job profile template. lan has every
right to indicate what he believes to be reasondblethe other hand, | understand that he already
regards the proposed workload as unreasonable.rUnaeent legislation the employer retains the
right to determine what a reasonable workload e @mployee retains the right to appeal.

Hence, lan, you are invited to bring a represergaid the meeting. Jack, please also attend taensu
due process and if need be explain rights to appesiesses. It may be that at the end of the
discussion, if there is no agreement, Waiariki thasright to insist that it is a reasonable workldar
2003. And evaluate lan’s performance in terms efrtbw job profile in 2003.

Gordon, as a separate process, | understand fronleNthat you have conducted a performance
appraisal of lan but have not provided a writtemore You need to share it with lan and have him
certify that he has seen it. Please copy thatfigettieport to Neville, Jack and | as soon as [idessi
please, but certainly before the end of the yeamdisated in your job profile. Thank you.

Finally, lan, Gordon does not need to reply in wgtalong the lines you insist. Due process is
adequately served and is more likely to be effectising the processes directed above. | trusythat
can assist me now by helping me facilitate matsdosng the lines directed. Please give me that
assurance. Thanks. Again, thank you for meeting mi¢ this morning.”

Mr Alsop wrote to Dr Macpherson on 13 DecemB@02 indicating that it was “pleasing” to
see some “urgency” in attending to the issues e &iaed.

Mr Alsop also said that he was happy to meet wihvdn der Werff to discuss the workload
expectations for 2003 and conveyed that discussing my workload, | will want to feel
comfortable it is consistent with my existing pasit description. This is the current basis of our
working relationship and reasonableness of worklnadt be measured against that.”

In regard to the details of his performanceragsal, Mr Alsop indicated that he was happy to
sign off on it, ‘provided it accurately reflects my performance anam happy with the new
performance objectives. As indicated above, | nééd to feel satisfied these objectives are camdist
with my existing position description.”

Mr Alsop also continued to maintain that he wastlkedt a written response to his letter of 19
September 2001 albeit some 14 months had now elapse

Mr Alsop met with Ms van der Werff, Mr Acresi@ Mr Best on 18 December 2002 to discuss
his performance appraisal and job expectationsAMop says that he made it clear that he
had concerns that the tasks envisaged for him imeomsistent his current job description. Mr
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Alsop also maintained that he did not want to dighperformance review without a formal

reply to his letter of 19 September 2001. The awgeof Mr Alsop is that Mr Acres gave an

undertaking to provide a written reply to thatéetand this is confirmed in the minutes of the
meeting taken by Mr Best.

Via an email dated 19 December 2002, Mr Alsopveyed to Ms van der Werff that he was:
“...pleased we're getting some traction on theseeis5iHe also indicated that he was awaiting
notification of the Institute’s intention to movénhonto a new job description and sought
reasons why a change was required and why suchregelwould be mutually beneficial. Mr

Alsop says: I'was actually happy with my job description asvés. | was happy teaching maths.
Although | could accept doing additional tasks éstenit with my role, that wasn’t what Helen and
Gordon were doing.”

Ms van der Werff provided a new performancerapsal document and a new job description
to Mr Alsop on 20 December 2002. This was accongzhbly a memorandum explaining that

as Mr Alsop’s existing job description was written1996 there was a need to update the
format and the job description to be “in line” kibther tutors.

Section of the “objectives” for the performance review tained the following areas:

» To develop the mathematics curriculum and resooraterial required for the level 5 and
6

* Diploma in Wood Processing with Mark Stevenson

* To continue updating and writing class resourcdan(s alone, self paced) for all
mathematics unit standards taught in the school

* To liaise with Don Hunt regarding curriculum devateent and delivery of the
mathematics for the bridging programme and liaigé Wlanakau Institute of Technology
regarding bridging mathematics to ensure consigteiit their programme

 To provide support to the working party on markgtiagarding statistical analysis

* To be a member of ASC (Academic Students Committee)

» To teach more subject areas on the National Diplofriaorestry (Forestry Management)
eg valuation and inventory

» To conduct peer reviews of staff on the Mokoia Camgf the School as required

On 21 December 2002, in response to Ms valWentf’'s memorandum, Mr Alsop replied by
email. He raised the following matters:

(@) He wanted to know why he should consider adog@ new job description as he was
not unhappy with the current one — just unhappyitidid not reflect his role.

(b)  Why would it be beneficial to change to a netw gescription?

(c) He did not think that a change in format anighding things into line with other tutors
were reasons to change his job description.

(d) In regard to the objectives, he was of the vieat some of them were not specific and
measurable.

(e) He conveyed that he had already indicated hisilingness to serve on the ASC
committee.

(H He was still not happy to conduct mass peeiergs.

() He thought that it was a good idea that theheuld be criteria to assist with the
objective measurement of the objectives.

Mr Alsop concluded his email messag@iven the short time frame we were left with a¢ thnd
of the year, and no date to respond by, | takkat sometime in the New Year is acceptable to meet
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with you to finalise my performance appraisal. llwgive the materials more consideration before
then.”

However, there is no evidence of any furtheogoess being made towards finalising Mr
Alsop’s job description and performance analysigega. On 4 February 2003, Mr Alsop

attended a meeting where the draft analysis andnmeendations for the future of the

Forestry and Technology School was presented. Viderce of Mr Alsop is that he noted

that the proposed recommendations showed that hddwetain his position as Maths

Lecturer but with a programme that did not provioleany increase in mathematics teaching
hours over his existing allocation.

Resignation

[29]

[30]

On 28 February 2003, Mr Alsop provided a coefty@nsive written resignation to Mr Acres
giving two month’s notice. Mr Alsop told the Authity:

“I had had a guts full. | had tried for an extraoety period of time to sort the situation out. WHad
treated me with contempt. | had hung on, hopingafgenuine resolution and then in the hope that the
review would produce an outcome. | was bitterlyagigointed when it became obvious there was
nothing for me. | could see no future, no solutéonl no hope. | had to resign because there was no
other alternative and WIT was never going to ackedge it.”

It seems that Mr Acres and Ms van der Werffeverepared to meet with Mr Alsop to discuss
his resignation but he informed them that nothimat they could say to him would change his
mind about resigning, hence, Mr Alsop ceased higleyment with the Institute on 27 April
2003.

Alternative Contract Work

[31]
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The evidence of Mr Alsop is that in early Af2D03, prior to ceasing his employment, he was
teaching at the Forestry Training Centre (FTC).sHgs that he spoke with Mr Mark Cleland,
a Programme Leader at the FTC, and Mr Cleland askill Alsop would consider being
contracted back to the FTC later in the year - &aper/ October 2003.

The further evidence of Mr Alsop is that hetmath Mr Acres on 10 April 2003 to discuss

entering into a contract for the provision of tdaghservices. Mr Alsop says that an

agreement was reached that he would perform 65stawork and be paid $60 per hour. The
rate of pay and the total hours in question appedre verified by the content of an email

dated 10 April 2003, from Mr Cleland to Brita Spgaan administration assistant employed
by the Institute. The email also refers to the subit be taught, (Maths and Forest Inventory)
and the dates that the teaching was to occur.

Mr Alsop wrote to Ms van der Werff on 19 Ma9@3, (she was the Acting Head of School at
that time), and he confirmed his understanding nadigg the contract work. Mr Alsop also
conveyed that he believed that his position had bbeade redundant. Mr Alsop, apparently
referring to the contract position, said thadtalso wish to use the offer process as an oppitytun

to formally raise a personal grievance in the hibiae the issue of my redundancy can be resolved and
that both matters can be addressed simultaneoutslgw recourse to litigation.”

However, the contract position was not as corédd as Mr Alsop perceived, as evidenced by
two other emails dated 5 June 2003, the authorsgylddr Acres and Ms Spears. Firstly, Ms
Spears writes that she had not been asked to grawRosition Authorisation” or a “Contract
for Service” and that as far as she was awareptiheapproach to Mr Alsop had been from



[35]

[36]

7

Mark Cleland. Mr Acre’s email confirms that he hemme discussion with Mr Alsop but also
records that: HR would not pay $65/hour for his services so weehaot signed anything.”
Nonetheless, it appears that none of this had beewmeyed to Mr Alsop, who by this time,
was on a trip overseas.

The evidence of Mr Acres is that the rate af/ghat he had discussed with Mr Alsop was
based on Mr Alsop’s salary but this rate was ngreyed by the Human Resources people. It
is the evidence of Mr Acres that the hourly ratd tmcome back to $40 per hour. Mr Acres
says that he had no further involvement at thattpand that he did not agree to any contract
with Mr Alsop and that any such agreement had tagmroved at director level.

While Mr Alsop was overseas, he exchanged Bsmath Mr Cleland, who confirmed to Mr
Alsop that “complications” had arisen regarding toatract that Mr Alsop believed had been
agreed to and that there would no be work availalites was also confirmed by Mr Huntley,
the new Director — Human Resources, in a lettezdd@i July 2003

Analysis and Conclusions

(@)
[37]
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The Claim of Constructive Dismissal

The substance of Mr Alsop’s claim is that thstitute failed to recognise that his position had
become superfluous. Furthermore, Mr Alsop says that Institute failed to treat him
appropriately in terms of the general obligatiohgrast and confidence, and failed to meet its
contractual obligations to such an extent that N&4of had no option but to resign.

The law relating to constructive dismissalwell established. The onus of showing that a
constructive dismissal has occurred rests on thaame. InAuckland etc Shop Employees
etc IUOW v Woolworths (NZ) Ltd1985) ERNZ Sel Cas 13Bie Court of Appeal held that a
constructive dismissal could include cases whdrseeach of duty by the employer causes an
employee to resign. That appears to be what MrAis@laiming.

The matter of a breach of duty on the parthefemployer was expounded upon further by the
Court of Appeal inAuckland Electric Power Board v Auckland ProvincidDistrict Local
Authorities Officers’ IUOW[1994] 1 ERNZ 168The Court held that:

“In such a case as this we consider that the feglgvant question is whether the resignation has
been caused by a breach of duty on the part oétgoyer. To determine that question all the
circumstances of the resignation have to be exaimima merely of course the terms of the notice
or other communication whereby the employee hadete the resignation. If that question of
causation is answered in the affirmative, the mpdstion is whether the breach of duty by the
employer was of sufficient seriousness to makeadsonably foreseeable by the employer that the
employee would not be prepared to work under timgitions prevailing: in other words, whether a
substantial risk of resignation was reasonablyseeable, having regard to the seriousness of the
breach.”

Applying the above findings of the Court of pgal to the circumstances surrounding Mr
Alsop, the first question to ask is: Was his reat@gm caused by a breach of duty on the part
of his employer?

The submission for Mr Alsop is that the Ingté failed to follow fair procedures in relation to
the substantial reduction in his teaching hours$ tltaurred from approximately 1996. It is
further argued for Mr Alsop that the Institute atfged to unilaterally vary his job
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description, and the associated performance agpraigeria, and that such actions were
breaches of his employment agreement of such delgagevir Alsop’s trust and confidence
was eroded, thereby, forcing his resignation.

Having closely analysed the overall evidenegtaning to the resignation of Mr Alsop, |
conclude that there was not a breach of duty orp#ineof the Institute that could be seen to
effectively convert Mr Alsop’s resignation into anstructive dismissal. Rather, | find that the
circumstances leading up to Mr Alsop’s resignatreflected a number of changes that
occurred within the Institute from approximately989 Some of those changes appear to be
consistent with those faced by many other instingiin the education/training sector, directly
related to student enrolment variances. And othegspear to be directly related to the need
for substantial changes specifically related todperations and management of the Institute,
as evidenced by the content of tBeganisational Review Draft Discussion Repprépared

by Deloitte Touche Tohmatsu in 2001, and subseqaadit reports, and the more recent
review conducted by Dr Macpherson.

It is not difficult to empathise with Mr Alsom regard to frustrations experienced by him,
particularly given that the management of the tasti were initially reticent to address the
concerns that Mr Alsop expressed in September 2800ever, it also appears that Mr Alsop
did not, or could not, adapt to the changing cirstances that not only affected him, but also
other tutors too. On the one hand, Mr Alsop wasapply about the reduction in his teaching
role, but on the other hand, he appears to have tectant to enter into any meaningful
dialogue, or co-operate in a constructive mann&atds improving his circumstances.

For example, when Ms van der Werff, Mr Acresldr Macpherson attempted to address his
concerns, while Mr Alsop gave the impression thatished to participate in a meaningful
process to address his reduced workload, he kepingoback to his letter of 19 September
2001, albeit it was obvious to all that time anccumstances had moved on considerably
since then and that he had long ago received anabk, if not complete, response, albeit
somewhat belatedly.

Then, as recently as 21 December 2002, whiléAMop indicated that he was still willing to
participate in the process of establishing a ndwdescription and performance appraisal, he
then subsequently resigned. Therefore, it is simplycredible for Mr Alsop to claim that the
Institute unilaterally changed his conditions of poayment. Unfortunately, Mr Alsop
appeared to be firmly attached to the past anddcook, or would not, accept that the
Institute, and his role as a tutor, needed to ada@ome extent, to meet the requirements of a
continually changing environment.

In saying that, | would not want to be seerbé&ocritical of Mr Alsop, as the implementation
of change can often be frustrating and difficuticlat appears that the change process was not
managed as well as it could have been by his emapldyalso accept that it may have
subsequently transpired, that some of what wasgsexp by the Institute, in order to provide
Mr Alsop with more meaningful work, would eventyalie proven not to be entirely realistic,
and Mr Alsop was entitled to take issue about Wit his employer.

Nonetheless, while it is most unfortunate that Msop was so frustrated that he saw fit to
resign from his employment, taking into accountddlithe circumstances pertaining to the
resignation, | find that it was not brought aboutamy breach of his employment agreement
by his employer, hence, | conclude that there vedsarconstructive dismissal.
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The Redundancy Issue

The alternative or possibly subsidiary claipnesented by Mr Alsop is that his position had
become superfluous and that in terms of his empémnagreement, he was redundant. Mr
Alsop points to the applicable employment agreemiat\Waiariki Institute of Technology
Tutors’ Collective Employment Agreeme(ithe CEC”) — Part 11: Surplus Staffing
Provisions. It is submitted for Mr Alsop that hiscomstances fell within those provisions
and that his position should have been declaregnhd=ht and that he should have received a
severance payment accordingly.

Clause 11.3 of the CEC provides a definitidhat is:

“A surplus staffing situation exists when, as aulesf the processes described in 11.1 above, the
employer requires a reduction in the number of eyg®s, or employees can no longer be employed
in their current position, at their current grade the terms of appointment to their present gt
then the options in Clause 11.5 below shall apply.”

Clause 11.1 provides for consultation with thmeon, ASTE. Clause 11.5 provides for various
options that are to be applied in staff surplusiagibns. That is: Attrition, redeployment,
enhanced early retirement, retraining and severdrite clause also provides tharhé aim is

to minimise the use of severance. Where the otpeores are inappropriate, to discharge the surplus
the option of severance will be made available. IBgges who are offered a position within the
Institute which is directly comparable to their stiig position, which does not require a change in
residential location, and who decline reappointmenit not have access to severance.”

It seems to me that Mr Alsop’s position regagdhis claim that his position was redundant is
not sustainable. Firstly, because under the pravssof Clause 11.3, it is the employer who
decides if there is a requirement for a reductiothe number of employees. In Mr Alsop’s

case, his employer did not perceive his positiobdurplus. Secondly, even if the Institute
had decided that Mr Alsop’s position was superfkjdtere were four other options that had
to be examined before severance became the fitiahop

It may well have eventuated, given the review psscthat was being implemented by the
Institute, that Mr Alsop’s position became surplosrequirements, but that was not the
perception of the Institute at the time he resigriedeed, the view of the Institute was that
apart from continuing to teach maths, Mr Alsop fwder skills and experience that they
wished to utilise. The Institute may or may not éndneen proven correct as to that view, but
we will never know, as Mr Alsop precipitated angis@analysis by tendering his resignation.

The Alternative Contract Work

While | have no doubt that Mr Alsop had a @aable perception that an agreement had been
reached in regard to being provided with some raditdre contract work, the overall evidence
shows that a final agreement was never concludbdvé to say that the Institute was most
remiss in not being more forthcoming in regard Heirt intentions pertaining to the actual
terms that could be offered to Mr Alsop to carryt dbhe work that was discussed.
Unfortunately, it seems that this was another exarapthe dysfunction that appears to have
existed within the organisation at the time, allbeappears that upon the appointment of a
new Human Resources Director, the handling of snatters became more effective.

| am also unsure of what to make of the faeit in his letter of 19 May 2003, to Ms van der
Werff, Mr Alsop appeared to be suggesting thatdtier and acceptance of alternative work
was in some way linked to the Institute recognidimgt his previous position was redundant
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and that he had a sustainable personal grievantéh&®one hand, Mr Alsop appears to be
happy to accept the alternative work, whereas encther, there appears to be a condition
attached. But in any event, it is my conclusiont tie terms and conditions of Mr Alsop
returning to teach at the Institute were never hated. However, even if they had been
concluded, it is clear that the parties intended the arrangement would have been a contract
for services and not an employment agreement, hethme Authority does not have
jurisdiction to decide if a breach of that agreetwacurred or otherwise.

Determination
[53] In summary, my findings, for the reasons dsosé above, are:

1. I find that the resignation of Mr Alsop was retonstructive dismissal. He does not
have a personal grievance, hence, the remediekdlseks are not available to him.

2. 1 find that the position held by Mr Alsop wast soiperfluous to the requirements of the
Institute and therefore he was not redundant mgesf his employment agreement.

3. | find that there was not a concluded agreemeathed between Mr Alsop and the
Institute regarding alternative work being avaigghlbut even if there was a concluded
agreement, the Authority does not have jurisdicpertaining to a matter concerning a
contract for services.

Costs

[54] Costs are reserved. The parties are invitedttiempt to reach a resolution of this matter. In
the event that a resolution is not achieved, sutionis may be made to the Authority for an

order.

Ken Anderson
Member
Employment Relations Authority



