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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The applicants, (Ms Adamek and Mr Morrison or siygble applicants) alleged that they are
due unpaid wages from an employment relationstey ttad with the respondent (Ms Coburn) and
they seek recovery of those wages.

[2] Ms Coburn says that there was never an employnetattonship and the relationship was of
a commercial nature, either a straight contraatelationship between a principal and a contractor
or a joint venture arrangement.

[8] The applicants, caused an advertisement to be clanethe Budget Backpacker Hostel’s

website on 24 April 2004 in the following terms:...Jeremy and | (a reference to the applicants)

would really like to have our own little backpacker. | know that there are always adds for
backpackers for sale and for jobs on the BBH welsiit do you by any chance know any other
sources where you can find out about hotels foe saljobs? | thought as you have been in the
business for a while you might have some ideas maybe you know someone who is looking for
managers.”

[4] Ms Coburn responded to that advertisement on tineesday. That response is in the
following terms: “we are looking for a couple to set up and run rgH ...".

[5] There was then an extensive period of e-mail aleplene exchanges between the parties
culminating in a visit by the applicants to Ms Catbon the 18 May 2004 during which there was a
discussion about the terms under which the pantight engage with each other.

[6] The evidence from the applicants is that what tiveye offered on the 18 May 2004 was
employment whereas the evidence of Ms Coburn isvinat was on offer was an opportunity to
develop a backpackers' facility as part of a wimenplex.
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[7] Ms Coburn’s evidence was that she and her husbanel developing a complex which had a
motel element and a backpacker element and theghsdo contract with a couple who could take
principal responsibility for the backpacker fagilit

[8] There is significant dispute about precisely whaswliscussed at the 18 May meeting with
disagreement centring around whether there wouldayenent of a food and petrol allowance and
Ms Coburn denying the matter was even raised.

[9] There seems to be agreement that the applicanestareeceive 50 percent of the backpacker
takings together with free accommodation and aasetibenefits.

[10] Ms Coburn was adamant that it was not an employregunation. She described a large

property styled Mt Richmond Estate which had thpasfunity to have developed on it a variety of

different uses including the motel complex andlibekpacker complex that | have already referred
to.

[11] Ms Coburn said it was completely impossible for peeson or indeed one couple to run all
of the possible businesses generated by the watapus and that was why she sought to involve
other people.

[12] She was absolutely adamant that it was not an g/mgot situation. She safd | said it
once | said it ten times, there was no job. | widuhve done a much more extensive exercise if |
was going to hire someone. 1 think they (the ajaplis) understood perfectly well at the time what
the 18 May proposal was all about. It was onletabat | think they got it wrong.”

[13] It is important to note that none of the evidenioel(ding the evidence from the applicants)
suggests that at this point that the parties wedead talking about an employment relationship.
There is no discussion of wage or salary paymemdged no indication at all that the applicants
were to be remunerated on the basis of a wagelarysar any other payment analogous to a
payment that would be made to an employee.

[14] Nor was there any evidence that the applicants wetee directly managed by Ms Coburn.
Indeed the evidence suggested the reverse nanalyhth applicants were to be their own masters
and, within a complex that was clearly managed lsy@éburn and her family, the applicants were
to do their own thing to develop the business gaat had been allocated to them, namely the
backpackers facilities.

[15] Further and finally, none of the other normal irmits of employment such as agreements as
to annual leave or other forms of leave or any obemefits of an employment relationship seems
to have been discussed at all, even on the apdicandence.

[16] In any event, based on the discussions that thiepdnrad between them, the applicants
decided they would engage with the respondent laeyl indicated as much to Ms Coburn shortly
after their visit on the 18 May.

[17] There were various continuing exchanges betweepahes until Mr Morrison moved to Mt
Richmond Estate early in September.

[18] On Mr Morrison’s arrival, he was not allocated ashyties as one would expect if he was
employed nor is there any evidence from eitherypaftany discussion which would suggest an
employment relationship was being created.

[19] The applicants’ evidence is that Ms Coburn did skorrison to run the motels as well but
again there is no suggestion that this was for gayras if he were an employee.
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[20] Ms Adamek arrived at Mt Richmond Estate on 13 Saptr and there seems to have been
agreement that Ms Adamek would perform a rangeun€tions revolving around the business of
operating the accommodation facility (by this timeth the motel complex and the backpacker
complex) but still no suggestion on anyone’s evadgethat there was anything in the nature of an
employment relationship being discussed, describeyen contemplated.

[21] Matters seem to have continued in that way untivédober when there were discussions
about money. Ms Coburn’s evidence is that sherbecavare that the applicants were financially
embarrassed and that was a variance from her rearigerstanding. She referred to being told
originally by Mr Morrison that Ms Adamek had monagd she assumed that that was what the
couple were to live on.

[22] In any event, there were undoubtedly discussionslamember 2004 and at that meeting,
there seems to have been agreement on certain ptsymikich were to be made to the applicants
by Ms Coburn.

[23] But even on the applicants’ own evidence, theynigdds Coburn as saying “I can’t afford to
pay any wages. | can pay you a one off payme®360.00 and | can promise you $150.00 as a
food allowance for the next six weeks plus an améameach motel unit cleaned. | also want six
weeks notice before you leave.”

[24] These payments were made against invoices gendratield Adamek and entitled gardening
and secretarial work.

[25] On the applicants’ evidence, there were four paysnemade in total, from the
4 November 2004 to 15 December 2004.

[26] There was never any written agreement of any dasmmi between the parties. Certainly
there was discussion about the need for such aemgnt with both parties being prepared to
contemplate reducing the arrangement to writingnmtihing was ever finalised.

[27] Ms Coburn indicates that she asked the applicantdtain a template for an agreement from
friends who ran an accommodation facility, buteéms that did not eventuate, for whatever reason.

[28] After this November discussion, the evidence ig th@ demand for accommodation at
Mt Richmond Estate grew with the onset of Christraiad Ms Adamek was extremely busy looking
after the needs of guests in what was effectivedgla charge situation, Mr Morrison having taken a
job off site in order to provide the couple withcame which they were not getting from the
relationship with Ms Coburn.

[29] Matters came to a head on the 3 January 2005 wften an altercation between the
applicants and Ms Coburn the previous day, theieqopis walked out.

| ssues

[30] Before | can determine whether wages are in trmtedoto the applicants by Ms Coburn, |
need to decide if there is an employment relatigmshplace. Without that, there can be no wages
owing although of course there may be monies owonipe applicants which are not in the nature
of wages.

[31] If that is the position, then that is a matter aéghe jurisdiction of the Authority.

[32] The first issue then is whether there is an emptymelationship or not and if the answer to
that is in the affirmative then the next questi®mhat wages are actually owed.



| sthere an employment relationship?

[33] It is clear that the Authority’s obligation, addse®y this issue, goes further than simply
discerning the parties' intentions. The effecs@étion 6 of The Employment Relations Act is to
require the Authority to look at “the real naturfettoe relationship”.

[34] Further, in considering that “real nature”, the Barity must consider all relevant matters
including matters that indicate the intention of fharties but without placing undue weight on the
statement of any party that is descriptive of glatronship.

[35] It follows then that the Authority must take a dispionate view of the facts that are able to
be discerned in respect to the relationship amévaew critically statements offered by the parties
as to what they considered the relationship agtwalbe.

[36] In that latter regard in particular, the Authoritythis case is confronted with the two clearly
expressed views of the nature of the relationshipor their part, the applicants say they were
employees and that they regarded themselves aach#&ken a job when they entered into an
arrangement with Ms Coburn.

[37] For her part, Ms Coburn is equally adamant “thatehwvas no job”. This was a commercial

arrangement where Ms Coburn says that the origigatement was that the applicants were to
receive 50% of the net takings from the backpackéts. In addition they were to receive certain

other benefits associated with living on the prawmibut all of that, Ms Coburn suggests, simply
goes to reinforce the suggestion that this is naraployment relationship.

[38] For the purposes of analysing whether or not tleran employment relationship, | have
decided to look at two distinct points in the shimdtory of the parties’ dealing with each other.
The first is the discussion on the 18 May 2004 tedsecond is the discussion in November 2004.

[39] Dealing with the May discussion first, | am vergat that none of the evidence suggests an
employment relationship. In my view, the evidefian both parties strongly suggests that what
was in contemplation was some sort of commerciangement where to use the old phrase there
was “the chance of a profit and the risk of a loss”

[40] This view of the evidence is in my opinion reinfedcby the intention which both parties refer
to of the applicants receiving 50% of the net tgkirfrom the backpacker facility and by the
absence of any evidence of a payment analogouade or salary.

[41] | accept that the applicants’ evidence refersfiwod and petrol allowance but even if such an
allowance had been discussed or even agreed toMardoburn says it was neither discussed
agreed to) such a payment does not in my opiniggest or connote an employment relationship.

[42] Having reached that conclusion, | then need toidensvhether the position is different in
relation to the November discussion between théigsar Here, it seems as if Ms Coburn has
relented somewhat on her earlier decision not tdezoplate any form of payment in the nature of a
“retainer” principally because she discerned thatapplicants had financial difficulties.

[43] Of course, the fact that the payments were madestgavoices generated by Ms Adamek is
neither here or there. The effect of the statuteguirement that the Authority consider “the real
nature” of the relationship means that even iféhsrwhat appears to be a contract for services, a
contract of service (an employment relationship) st be identified.

[44] The payments which were made against these inva@cgsaccording to the invoices, for
gardening and secretarial work.
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[45] However, in actual fact, the work performed by M$afnek seems to have been for a variety
of things including what Ms Adamek understood wdsal allowance and payments for cleaning
individual motel units at $15.00 per unit.

[46] The question is whether this November discussigiegdhe arrangement between the parties
SO0 as to create an employment relationship from ploant onwards. | think on the balance of
probabilities that all that happened in Novembes wzat Ms Coburn decided to pay a kind of
retainer to satisfy the applicants in respect ®rthnancial situation. | do not accept that theac
evidence for this change in the arrangement nexdbssarries with it a change in the fundamental
nature of the relationship.

Determination

[47] | find that there was no employment relationshipMeen the parties, that the parties entered
into a commercial arrangements of sorts in May@ifand although the commercial arrangement
was altered in November 2004, there was never fam of employment which was accepted and
performed and the relationship was always outsideenambit of employment.

[48] It follows that the applicants’ claim fails.
Costs

[49] Both parties appeared in person and accordinglis @s to lie where they fall.

James Crichton
Member of Employment Relations Authority



