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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Abrao) alleges that she was tifiptsly dismissed by the
respondent (MsArtus) and that claim is resisted/llsyArtus.

[2] Ms Abrao was employed as a café assistant at therdsia Café operated by
Ms Artus from 6 July 2010. By common consent, ¢hevas no employment

agreement provided to Ms Abrao.

[3] Ms Abrao became pregnant and discovered this iteSgyer. She promptly
advised Ms Artus of that fact.

[4] It seems the employment relationship continued authincident until
December of that year when Ms Abrao alleges thata iseries of conversations,
Ms Artus made clear that Ms Abrao would need tsedhe employment because she
was now pregnant and could not undertake the hesark which was part of the
employment. That heavy work consisted of liftingdaplacing furniture for the

outdoor area of the café. Ms Artus denies abdgluteat she sought to dismiss
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Ms Abrao for being pregnant but admits that, ommiber of occasions, she expressed
anxiety about Ms Abrao undertaking heavy liftingcéese she was pregnant.
Ms Artus denies that there was any suggestion tatemployment relationship

would come to an end because of the pregnancy.

[5] In fact, Ms Artus’ evidence is that the café was aming well and she needed
to restructure. Ms Artus told the Authority th&éiesneeded to reduce the costs in the
business and it was in that connection (a restregtthat she spoke to Ms Abrao

about the future of her employment.

[6] According to Ms Abrao’s evidence, the last day thla¢ worked in the café
was Sunday, 9 January 2011.

| ssues

[7] It will be useful if the Authority considers thellfmving matters:
(@) What were the terms of the employment;
(b) How was the engagement documented,;
(c) What brought the employment to an end;
(d)  What was the position with maternity leave?
What wer e the terms of the employment?

[8] Because there was no employment agreement anddecta parties are in
dispute about the nature of the engagement, th@okity must discern what was
agreed from the evidence available. Although therao employment agreement,
Ms Artus has helpfully supplied copies of the ralevtimesheets together with other
documentation to assist the Authority to understtr position. In particular, a
document is supplied by Ms Artus which, after treading“Ambrosia Café/Rest”
and the address and phone number, there appearssutivdreading in bold
“Employment details (both parties to sign on intew)’. This undated interview
sheet then goes on to list down the left hand aidamber of further sub-headings as

follows:

. Name;



. Café assistant;
. Days/hours;

. Wage;

d Payment;

. Employment;

° Notes.

[9] The details in handwriting (Ms Artus’) then recottat this particular
interview sheet refers to Ms Abrao. It is her nawlgch is written against the
heading‘Name”. Under the headintCafé assistant’] the work required is set out.

Amongst other things is the following information:

Set up furniture in and out — carry tables and chand umbrellas —
am and pm closing — must be fit to carry furniture.

[10] Under the headintdays/hours” is the following information:

As required (flexible hours) Tuesdays to Sundaysn(My closed)
hours between 10am and 3pm.

[11] Under the headinWage” is the informatiorminimum wage’, and under
the headingEmployment” is the informatiorfcasual/temporary” and this notéP/S

note — filling in for staff who is on holiday”
[12] Under the headintNotes”, is the following:

Advised that hours are minimal.

[13] This document is signed by Ms Artus who confirmeg Isignature, and
appeared to be signed by Ms Abrao. At the invaibg meeting, Ms Abrao hotly
contested that the signature in question was klespite the Authority’s view that it
appeared to be the same signature as the one agptnthe statement of problem.
Ms Abrao vociferously maintained that the signatwees a forgery and that she had
never seen the document that she allegedly signed.

[14] The Authority did not find Ms Abrao a convincing belpful witness in this

respect or indeed in any other respect of her eciele The Authority is not persuaded



4
by Ms Abrao’s protestations in relation to the doemt in question. The Authority’s
considered view is that this document was signethdil parties and that it does in
fact represent the discussions between the pantiesto the commencement of the
employment. The document, although undated, réfetsaining for Ms Abrao being
scheduled for 9 July 2010 and the Authority iss$ettl on the evidence it heard that
training did in fact take place on that date. oltdws that the interview between the
parties, which this document records the detaitadk place sometime shortly before
9 July 2010.

[15] The interview sheet is important because, althabhghAuthority is satisfied it

does not represent an employment agreement inethge she law requires, it does
deal appropriately with some of the questions adaditne nature of the offer made by
Ms Artus to Ms Abrao in terms of the employmenh plrticular, it is apparent that
the hours to be worked are describedflexible” and“as required” and the nature

of the employment is categorised“aasual/temporary”. Further, the reason for the
employment being offered at all is that, as descrim the record of the interview,

Ms Abrao is replacing on a short term basis a stefinber who is on holiday.

[16] The Authority is satisfied this document is genuifiespite Ms Abrao’s
protests), and considers that it supports Ms Arwrglence that what was offered was
casual work on flexible hours and for a temporagyiqgd only. In particular, it
supports Ms Artus’ evidence that the employmenerefi was not, as Ms Abrao

contended, a full time position.

[17] Notwithstanding those conclusions and the inforaratihat can be derived
from this interview sheet, the Authority is saesfi it does not constitute an

employment agreement and that that deficit neetie taddressed later.
How was the engagement documented?

[18] The principal document evidencing the employmesit of course, the

interview sheet that has just been commented upanit is appropriate to note that
that document is supported by a number of otheuments, in particular a wages
summary document, a statement of total wages paiohgl the employment, and a
complete set of weekly timesheets covering thd fmaod of the employment from

the week commencing 8 July 2010 down to the weekngnl2 January 2011.
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[19] Those weekly timesheets confirm Ms Artus’ evidetizat the nature of this
employment was very much an “as and when requisédation and very clearly not
a full time position as Ms Abrao claimed. Ms Absevidence on the point was that
she was offered full time employment when she conued. That evidence is
inconsistent with the interview sheet supplied I temployer at the time of
engagement, inconsistent with Ms Artus’ own evigenas to the business’s
requirements, and inconsistent with the weekly siheets just referred to. Those
timesheets disclose a range of weekly hours, aerahghifts, and little pattern except
irregularity. The highest number of hours ever keorin one week was 30 but that
was very clearly an aberration, generating asdtrdit pay for the week of $308.28.
The other weeks on average generated around $1n&tipay with a handful of
weeks generating net pay around the $250 and $26K, lout the vast majority being
under $200 a week in net earnings. The Authosityatisfied then that Ms Abrao was
not offered full time permanent employment but waffered temporary work
replacing a worker on holiday, with no fixed hours.

What brought the employment to an end?

[20] Ms Abrao claims that she was dismissed because/abg@regnant and could
no longer fulfil the obligations of the role, inrtaular the lifting of tables, chairs and
umbrellas for the outside part of the café. MauArabsolutely denies that suggestion
and, while acknowledging that she had indicateM$oAbrao her concerns about the
latter“overdoing it” with heavy lifting now that she was pregnant, isredamant that
the reason that the employment came to an end eesmube there was insufficient
work. In order to deal with the heavy lifting asp@f the role (which it will be
remembered was referred to in the interview shéé$)Artus hired another person
and split the hours so as to cover that eventualiby fact, after this happened,
Ms Abrao’s hours continued to fluctuate in the samay that they had prior to the
extra person being hired.

[21] Ms Artus told the Authority that she met with Msrab on 18 December

2010 to indicate to her that it was unlikely that hours would continue to be offered
because the business was not trading profitablyttemeémployer needed to take some
costs out of the business. Ms Artus says that thdt conversation, she had never
had a cross word with Ms Abrao but that from themeat that she had indicated that

she was unlikely to be able to continue to offer Misao hours, the latter became
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aggressive and unpleasant. It is appropriatenAthority to note (as Ms Artus did
in her evidence), that Ms Abrao speaks English ascand language and there may
be a sense in which her command of English hadddner ability to understand

what was happening in the workplace.

[22] Be that as it may, the Authority is satisfied it net Ms Artus’ fault if
Ms Abrao was unable to comprehend the reason tmatwsas not being offered

continuing hours.

[23] Certainly, it is Ms Artus’ contention that from tmeoment she indicated the
likelihood that there would be little or no futwerk, Ms Abrao began raising other
issues, in particular a claim for parental leavel anthreat to go to the Labour
Department to deal with Ms Artus’ alleged irregitlas as an employer.

[24] The Authority is satisfied that Ms Artus’ view aliothe reason for the
employment coming to an end is to be preferred M®erbrao’s contentions. This
was a part time, casual employment with no fixedreo Ms Abrao was called to
work as and when required. She did not work amyiquéar span of hours although

she was regularly called in to work on particulayslof the week.

[25] By the end of December 2010, it was apparent tdtistness owner, based on
accounting advice provided to the business (and bgghe Authority), that the loss
for the business in that trading year was douldeldks for the previous year and that
costs needed to be addressed. That was the reéhabrMs Artus spoke with
Ms Abrao and indicated to her that it was unlikésgt she would be able to continue

offering hours of employment on into the future.

[26] In fact, the last day Ms Abrao worked was 9 Jan2xy1. No further hours
were offered because no further hours were availdbrentually, Ms Abrao’s work
permit expired by the passage of time and thusveh® unable to work in New

Zealand without that work permit being renewed.
What was the position with parental leave?

[27] Ms Abrao claims to have been dismissed becausevakeregnant, a claim
which the Authority has already rejected. Ms Abmeo contends that she was
treated unfairly and unjustly in relation to hemphgation for parental leave. The
Authority rejects this contention as well.
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[28] The factual position is clear that there was noliegiion made to the
employer until after the employer indicated it wabdde unable to continue offering
work. At that point, Ms Abrao has sought to remiairthe employment long enough

to then go on parental leave later on.

[29] Ms Artus’ evidence, which the Authority much prefan all things, is that
when Ms Abrao raised the question of parental lebdgeArtus honestly said that she
did not know how the system worked but would find.oMs Artus told the Authority
that she contacted the Department of Labour andgivas helpful advice about the
way that the parental leave law worked. Armed wilitit information, she went back
to Ms Abrao and proposed that, rather than herimgasmployment immediately,
which would ensure that Ms Abrao could not takeeptal leave because she was not
entitled to it unless she had been in the employroerat least six months, Ms Abrao
should remain employed until the six months waswgyld then go on parental leave

and accordingly not miss out on her entitlement.

[30] It appears that Ms Abrao did not understand thatgss and, in breach of the
legal position, kept demanding that Ms Artus cornela parental leave form there
and then rather than allow Ms Artus the opportundyconsider her position and
respond, within the 21 days the law allows. Msakbithen went to a Labour
Inspector who helpfully took the initiative of tng to broker a sensible arrangement
between the parties. The essence of the advioetfie Labour Inspector was that the
only way that the parental leave application cquigcede sensibly was on the basis
that it was taken earlier than Ms Abrao had acguafinted. Ms Abrao seems to have
not grasped that in asking her to take parentaklearly, Ms Artus was acting within

her legal rights.
Deter mination

[31] The Authority is not satisfied Ms Abrao has angurd for complaint. She
has not satisfied the Authority that she has agmaisgrievance. Ms Abrao was not
unjustifiably dismissed in the sense of a “ sendawgy “ at the behest of the
employer. She was told in December that work wasing out. Given the short term,
casual nature of the employment, that was propse. Authority is satisfied Ms Artus
endeavoured to keep the position open so that MadAtould take her parental leave.
As a matter of fact, the employment ended by faicaw; Ms Abrao’s valid work

permit expired. The actions taken by Ms Artus wére actions that a fair and
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reasonable employer would have taken in the cirtamegs: s.103A Employment
Relations Act 2000,applied.

[32] The only matter on which the Authority needs tcetaky action to remedy the

various claims brought before it by Ms Abrao is thiessence of an employment
agreement. It is plain from this particular empi@nt relationship problem that the

confusion around the nature of the employment veaiveld at least in part because of
the absence of proper documentation as requiredebhaw. The statute requires each
employee to have a written employment agreemerdd ¢he existed in the present
case, as the Authority has just noted, there whalce been less ability for parties to

misunderstand the position.

[33] In all the circumstances of the present case, tlhihdXity considers it

appropriate to levy a penalty against Ms Artus tfog failure to provide Ms Abrao
with a written employment agreement in accordanite the law. That penalty is to
be in the sum of $500 and is to be paid by Ms AttuMs Abrao. For this purpose,
Ms Abrao is to supply to Ms Artus her current baigckount details.

Costs

[34] Costs are to lie where they fall.

James Crichton
Member of the Employment Relations Authority



