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Determination: 18 January 2012

DETERMINATION OF THE AUTHORITY ON A PRELIMINARY ISS UE

Employment Relationship Problem

[1] The Applicant, Mr Johan Aarts, claims that he wagustifiably dismissed by the

First Respondent, Barnados New Zealand (“Barnados”)

[2] Mr Aarts further claims that the Second to Tentlsgadents inclusive should be
joined as Respondents to his claim against Barnadosaving allegedly and variously
conspired to deceive, together or alone, behavédadrfaith, used undue influence, conspired

to cover up, falsified a document, and failing ¢b. a

[3] Mr Aarts further seeks an order from the Authorfiyrsuant to Schedule 2 Clause 5
of the Employment Relations Act 2000 (“the Act”)aththe Second Respondent, the
Commissioner of New Zealand Police (“the Policegffypvide him with a copy of the

evidential videotaped interviews held by the Police

[4] The Second to Tenth Respondents deny the clainmisét paragraph 2 above either
on the basis that the claim is made outside thedrh time limit pursuant to s 135 (2) (5) of
the Act, and/or that the Employment Relations Atthichas no jurisdiction to address the

claims.

Prohibition on publication

[5] | order that the names of the children counselled yMr Aarts, and any evidence
that could lead to the identification of those chidren, not be published. The children are
to be referred to by initials only, these letters baring no relationship to their actual
names. This order is made under Schedule 2 clau$8(1) of the Employment Relations
Act 2000.



Preliminary Note

[6] The substantive matter of whether Barnados unjaitif dismissed Mr Aarts has yet

to be addressed, thus any breach of the agreemexttthis time an alleged breach. This
determination addresses as a preliminary issuelénes, set out in para [2] above, joining

the Second to Tenth Respondents to the action.

[7] Not all the co-joined Respondents have filed subiois; however some of the
Respondents made detailed submissions within taerSents in Reply. In the case of the
Fifth Respondent, the Ombudsman, and the Ninth étefgnt, the Independent Police
Conduct Authority (“IPCA”), no Statements in Repdy submissions have been received,

although written responses have been made to trended Statement of Problem claims.

[8] The Fourth, Fifth, Sixth, Eighth and Ninth Respamde have filed affidavits
confirming the dates from which their knowledgeMuf Aarts and of the alleged breach of his

employment contract by Barnados commenced.

[9] The Amended Statement of Problem filed by Mr Aamts 10 May 2011 of itself
contains comprehensive submissions on the prelipiissues. Mr Aarts has supplied
further submissions in response to the affidavitl@wce filed by the Respondents with the
Authority.

[10] | propose to address each claim individually, umkbe claims concern several of the

Respondents as a group.

[11] Mr Aarts has expressed claims within terms whiclvehao application in the
Employment Relations Authority e.g. conspiracy. nasme of the co-joined Respondents had
an employment relationship with Mr Aarts who waspéoyed by Barnados, | shall address
these claims as falling under s 134 (2) of the vstating to inciting, instigating, aiding or
abetting a breach of an employment agreement. réhedy available to the applicant

successfully bringing a claim pursuant to s 134f2je Act is a penalty.

[12] In determining the preliminary issues, my decisiordo so based “on the papers”
pursuant to s 160(1)(f) of the Act, has been madehe basis that the underlying facts
pertaining to the relevant timelines as set outMsyAarts in his comprehensive Amended
Statement of Problem are not in dispute betweerpéinges. | have also had regard to the
requirement that the Authority delivespgeedy, informal and practical justice to the pasti

pursuant to s 174 of the Act.



Issues

[13] The issues for determination are:

* Whether the Second, Third and Sixth Respondents)n@ssioner of New
Zealand Police (“the Police”), and the Ministry 8bcial Development
(“MSD”)* respectively incited, instigated, aided or abeBainados in the

alleged breach of Mr Aarts’s employment agreement.

e Whether the claim that the Police and MSD incitedtigated, aided or
abetted Barnados in the alleged breach of Mr Aartployment agreement is

time-barred thus that Mr Aarts would not be entitle any remedies.

e Whether the Authority should issue a summons rawithe Police to

provide Mr Aarts with a copy of the evidential vidaped interviews.

* Whether the Fourth Respondent, the Privacy Comarissj incited,
instigated, aided or abetted Barnados in the alldgeach of Mr Aarts

employment agreement.

* Whether the Fifth Respondent, the Ombudsman, mhcitestigated, aided or

abetted Barnados in the alleged breach of Mr Asdsiployment agreement.

* Whether the Seventh Respondent, the Serious Frifime ¢USFO”), incited,
instigated, aided or abetted Barnados in the aldgeach of Mr Aarts’'s

employment agreement.

* Whether the Eighth Respondent, the Director of HuiR&hts Proceedings,
("DHRP”) incited, instigated, aided or abetted Badtos in the alleged breach

of Mr Aarts’s employment agreement.

* Whether the Ninth Respondent, IPCA, incited, iredegl, aided or abetted

Barnados in the alleged breach of Mr Aarts’s emplegt agreement.

! CYF and MSD merged on 1 July 2006. CYF where usedhis determination refers to the
Department of Child, Youth and Family Services 8M%D’s Child Youth and Family service.



* Whether the Tenth Respondent, Lance Lawson Basisted Solicitors
(“Lance Lawson”), incited, instigated, aided or teé Barnados in the
alleged breach of Mr Aarts's employment agreement whether such a

claim is time-barred thus that Mr Aarts would netdntitled to any remedies.

Background Facts

[14] Mr Aarts was dismissed by Barnados on 14 Augus6200serious misconduct.

[15] In 2004 Mr Aarts and a co-facilitator had facilédta Family Violence Programme in
Tokoroa. One of the facilitators could not attenel sessions on some occasions and Mr Aarts
and his co-facilitator had decided that it was appate under the programme guidelines for

one person to deliver the course for up to 3 céiidr

[16] During 2004 Mr Aarts had conducted some sessiotis tie X children in a solo

capacity.

[17] In May 2006 there was a complaint made to CYF MatAarts had been acting
inappropriately towards some of the children inealun the Family Violence Programme in
2004. 1t is normal procedure for CYF to work cliyseith the Police in situations involving
allegations of child abuse. CYF had initially iniewed the children involved and then made

a referral to the Police.

[18] The Police had investigated these complaints butnminal charges were made
against Mr Aarts. However the Police and CYF mBaenados aware of the allegations

made against Mr Aarts.

[19] In July 2006 there was a second referral madeedPthlice by CYF of disclosures
made by two girls of the Y family that Mr Aarts wesunselling at that time. Barnados were
made aware of this second allegation by the Y ofiidand on 3 August 2006 there was a
meeting held between Barnados and Mr Aarts in ctimrewith the allegation, with a further

meeting taking place on 10 August 2006.

[20] At a meeting held on 14 August 2006, Mr Aarts’s @ygment with Barnados was

terminated as confirmed in a letter dated 14 Aug086.



Determination

The Law
[21] Section 134 (2) of the Act is relevant to the issfiénciting, instigating, aiding and
abetting:

Section 134 Penalties for breach of employment agreement

(2) Every person who incites, instigates, aids beta any breach of
an employment agreement is liable to a penalty sadoby the
Authority.

[22] The wording of s134 (2) is generally accepted asrty deriving from s 66 of the
Crimes Act 1961. A leading commentary on employntan ° states of s 134(2)

The concept of inciting, instigating, aiding ande#ting has been
interpreted extensively in cases turning on théiliy of secondary

parties in criminal law ... In Attorney-General's fReence (No 1 of
1975)[1975] QB 773, Lord Widgery CJ said that the wosti®uld be

given their ordinary meaning, although their commaose as

synonyms has lead to a tendency to construe theselas a whole as
connoting every form of actual assistance or enagement

committed before or during the act of the princifdlartyn v Police

[1967] NZLR 396, Larkins v Polidd987] 2 NZLR 282 (CA)).

The particular knowledge required to be provediaghan alleged
party to a breach of contract under subs (2) i¢ the defendant must
have known of the contract and deliberately intehdeinterfere with

it, although knowledge of the exact terms is najumed; it is
sufficient that the defendant “knew of the genecaintractual
situation or practice in a particular field{Credit Consultants Debt
Services NZ Ltd v Wilsdamployment Court, Wellington WC 12B/07,
1 May 29007, Judge Shgw

[23] In Musa v Whanganui District Health Bodrthe Employment Court observed that
for a party to be liable under s 134(2), there nwesa breach of an employment agreement by

a primary breacher.

[24] If it is determined that a party to an action hasited, instigated, aided or abetted a

breach of an employment agreement, a penalty mayvbeded pursuant to s 135 of the Act:

2 Andrew Gray (edMazengarb’s Employment Lavo¢se leaf ed, LexisNexis)
® Ibid at ERA134.9
4[2010] NZEmpC 120, (2010) 7 NZELR 710 at [66]



S135 Recovery of penalties

(5) An action for the recovery of a penalty undais tAct must be
commenced within 12 months after the earlier of —

(a) the date when the cause of action first beckmawn to the
person bringing the action, or

(b) the date when the cause of action should restdgrhave become
known to the person bringing the action.

Discussion

Interpretation of the phrase 'aiding and abetting’

[25] Mr Lee on behalf of Mr Aarts, has submitted that ttorrect interpretation to be
placed on the phrasaitl or abet” encompasses the concept of arpérson who learns of the
crime after it is committed and helps the crimit@lconceal it and thus that the Fourth,
Fifth, Seventh, Eight and Ninth Respondents ateetdghtly considered a®\tcessories after
the fact” who have provided aid to the First, Second anddTRiespondents to conceal the

videotaped evidential interviews from Mr Aarts.

[26] | have carefully considered this submission anckptthat there are situations in
which “aiding and abetting” within the employmemfiationship context may post-date the
termination of the employment relationship on thasib that the relevant employment
agreement contains obligations and duties whichirmes to bind the parties post-termination.
The example of an employment agreement containimfidentiality and restraint of trade

clauses being a case in point.

[27] However that is not the context in which the présan of facts arises, the relevant
alleged breach of the employment agreement isahtie termination itself and not of any
clauses which continue to bind the parties postiteation. | consider therefore that the act
of “inciting, instigating, aiding or abetting” mustrise either before or during the act of

Barnados in terminating Mr Aarts’s employment.

Did the Police and the MSD incite, instigate, aidroabet Barnados in the alleged breach

of Mr Aarts’ employment agreement?

[28] The Police and MSD had made Barnados aware oflkbgations which had been
made against Mr Aarts in May 2006. In a letteredat6 November 2006 sent to Mr Aarts’

then legal advisers, Lance Lawson, Barnados stagd



While the Police and Child Youth and Family Serviaecepted that
the behaviour was not one of criminal offence, ttielyindicate that
nevertheless the behaviour described by the gilbdlieved to be
very inappropriate given the circumstances in whitagy occurred.
[29] Following this information Barnados stated thatad undertaken a course of action
to ensure that no children were put at risk andl MaAarts was not exposed to any further

risk of complaint.

[30] On 27 July 2006 Barnados were made aware of a dealbegation involving Mr
Aarts, following which a meeting was held with Ma#is on 3 August 2006, with a further
meeting taking place on 10 August 2006.

[31] Mr Aarts stated that CYF, who worked closely witre tPolice on Child Abuse
investigations under the CAT/SAT (Child Abuse Te@exual Abuse Team) protocol, had
provided Barnados with false and misleading infdioma about the evidential videotaped

interviews which had been held with the childrevoired in the allegations against him.

[32] The alleged breach of Mr Aarts’ employment agredntgnBarnados has not been
established, as the substantive matter has yet ttebrd by the Authority and the evidence
tested. Consequently until such time as and ihsubreach has been determined to have
occurred, (see paragraphs [22 Jand [23] above) uaable to determine the issue of whether
the Police and MSD were complicit in such a brgaatsuant to s134(2) of the Act.

[33] In these circumstances | consider it appropriatedwe to consideration of whether,
in the event that a breach by Barnados of Mr Aaetsiployment agreement was to be
established, the claim that the Police and CYReadgiinstigated, aided or abetted the breach
is time-barred and whether Mr Aarts would be egditto any remedy in relation to a claim

against the Police and CYF pursuant to s 134(#)eRct.

Is the claim that the Police and MSD incited, insgated, aided or abetted Barnados in
the alleged breach of Mr Aarts employment agreementime-barred, and would Mr

Aarts be entitled to any remedies?

[34] A penalty is the remedy for a breach of s 134(2hefAct.

[35] Pursuant to s 135 of the Act, Mr Aarts had 12 msnthwhich to commence his
action for recovery of a penalty. It is therefappropriate that | consider this issue as unless
Mr Aarts has brought his claim within the statutoirpe frame, he is time-barred and not

entitled to remedies.



[36] Mr Aarts must have brought his action for the rergwf a penalty either within 12
months of becoming aware of the cause of actionwithin 12 months of reasonably

becoming aware of the cause of action.

[37] Mr Aarts was dismissed by Barnados on 14 Augus620@n 18 February 2011 Mr
Aarts filed an amended Statement of Problem inAtlgaority joining the Police and MSD to
his claim on the basis of s 134(2) of the Act.

Within 12 months of the cause of action first baogrinown
[38] Mr Aarts stated that on 6 June 2006 Detective NWatteod had visited him at his

home and advised him that:

* disclosures had been made by children Mr Aartshiesah counselling;
e the children had alleged inappropriate behaviouvorarts’ part;
* the matter had been reported to Barnados; and

* no criminal charges would be laid

[39] Detective McLeod had written to Ms Glenys KnowlBggional Manager Northern
Barnados, in June 2006 outlining the detailed diales which had been made by the X
children, explaining the discussions which he had Wwith Mr Aarts on his visit to him on 6

June 2006, and concluding towards the end of ther l&ith the observation that:

The Police and Child Youth and Family accept that tresponsibility
rests with Barnardo’s (sic) New Zealand to takg aaurse of action
to assist with ongoing training, and supervisionJohan Aarts to
assist in safeguarding himself and Barnardo’'s framy further
allegations of inappropriate behaviour as a resflhis work.

[40] On 21 July 2006 there was a meeting between Basnand Mr Aarts to discuss the
allegations and the appropriate action to be takésies from that meeting indicate Ms Jenny
Corry, Specialist Advisor CYD Northern, to have bhgeesent. Recommendations itemised

in the meeting notes include:

“Arrange a meeting with CYF Rotorua to

a. inform them of our action since the reported actiosa
and

b. determine what their needs are in order for thenfeel
confident to continue referring.



[41] On 27 July 2006 Ms Knowles sent an email to Mr Aatating: Beth advises she
has discussed with you the need to cancel any chilthct counselling sessions until we can

resolve this situation”.

[42] On 28 July 2006 Ms Beth Salter, Support Managem&ws Northern Region,
emailed Mr Aarts advising him that:1‘am currently waiting to hear back from both Caifd

the police so cannot confirm much at the moment”.

[43] On 3 August 2006 Ms Knowles wrote to Mr Aarts.that letter Ms Knowles wrote:

As you are aware, Barnados have received notifiogtiof concern
regarding your work with children.

The initial concern was based on a video interviegarding the X
sisters and the most recent concern arises fromthemovideo
interview with the Y children.

The interviews were conducted by Child Youth anaifyain Rotorua
and viewed by the police.

The police have advised us in their letter of JAAB8 that although
they do not accept that the behaviour is one aficral offence,
nevertheless the behaviour or actions describedth®y girls is
believed to be very inappropriate given the circtamses in which
they occurred.....

We are currently waiting a follow up letter from Wolice regarding
the second video. We expect that a similar conediibe expressed.

We are also currently awaiting a full report fromhi@l Youth and
Family....

Based on the information we have, the concernsirappropriate
behaviour, which includes closeness, inappropriatehing, offering
food/sweets.

[44] On 8 August 2006 Barnados met with Mr Aarts. Theesof that meeting produced
in evidence are testified to be a true record asirted by the affidavit of Mr Raymond

Bloomfield, External Supervisor, and who was présethe meeting.

[45] The notes record that Ms Corry had been invitetthéomeeting, although she had not
attended, and that the purpose of the meeting Wasgive an opportunity to Johan to

respond to the questions raised by the Police avif.C

[46] Although the notes record Ms Salter as explainiveg & Police and a CYF report had

yet to be prepared, the notes state that Ms Sdttetr:however have a discussion on the



telephone with Heather Farr of Rotorua CYFS andwhe quoting from her notes that she

took during that phone conversation.”

[47] The notes also record Mr Robert Lee, Advocate forddrts, who was present at the
meeting on 8 August 2006, referring tthé Police repoft and the details of that report as
referred to by Mr Lee identify the Police reportesng the letter of Detective McLeod which

was sent to Ms Knowles in June 2006.

[48] On 10 August 2006 Mr Aarts was sent a memorandwm fMs Knowles inviting
him to a meeting to be held on 14 August 2006 aatihg that the reason for the meeting was
to report back to him after having heard his respsrat the meeting on 8 August 2006.

[49] The notes of the meeting of 10 August 2006 reclaati Ms Salter read from the letter
dated 14 August 2006. The letter dated 14 Augd@6Zummarised the pertinent points from
the meeting of 8 August 2006, confirmed that Mr taanad been informed ofa“second
referral which had been made to the NZ Police fr@mild Youth and Family where
disclosures have been made by two girls that yote Hzeen currently counselling.gnd
further advised Mr Aarts of the termination of kimployment tue to the serious nature of

the allegations”.

[50] The notes of the meeting on 14 August 2006 reduatl Mr Lee advised the meeting

that: “they could expect a Personal Grievance to be brblgh

[51] On the basis of the evidence as submitted, | fivat Mr Aarts at the time of his
dismissal on 14 August 2006 was aware that his eynmnt was being terminated on the

basis of the allegations which the Police and C¥é# jprovided to Barnados.

[52] Mr Aarts had 12 months in which to bring a clainteme became aware of the cause
of action on 14 August 2006, but Aarts’ action fioe recovery of a penalty was made on 18

February 2011, more than three and a half yeasideuthe statutory time limit.

Within 12 months of the cause of action reasonfigybecoming known

[53] On 27 October 2006 Lance Lawson wrote to BarnadoglioAarts’ behalf, raising a
personal grievance. In that letter Lance Lawsoderseveral references to the involvement
of the Police and CYF:

In May 2006 there was a complaint that Mr Aarts hadted
inappropriately towards the X children. CYFS iniewed two of the
three children and the police investigated thegdlions. ...



On 8 August 2006 a meeting was convened at Mr Aeagsest to
discuss his concerns about the allegations raisgdhe X and Y
children. ...

Mr Miller described the CYFS interview process igtadl. It was

clear to Mr Aarts that Barnados were taking anyctbsures made at

face value without requiring the information to Hested for

reliability and accuracy.
[54] On 16 November 2006 Barnados responded to the fette Lance Lawson. In that
letter Barnados, with reference to Mr Aarts’ dissais refer to Mr Aarts having been aware of
the allegations which were being made against fanyen June 2006 and staiteter alia

that:

“This was communicated to him after the Police hamhtacted
Barnados to advise that a referral had been madi&éon from Child
Youth and Family Services in relation to disclosuneade by three
sisters ......

While the Police and Child Youth and Family Sersviaecepted that
the behaviour was not one of criminal offence, ttielyindicate that
nevertheless the behaviour described by the gilbdlieved to be
very inappropriate given the circumstances in whiwdy occurred.

[55] On 20 February 2007 O’Sullivan Clemens Lawyers &itotthe Police advising that
they acted for Mr Aarts in the matter of his perdagrievance. In that letter which was noted

as being for the attention of [Detective] Matt Malde O’Sullivan Clemens wrote:

“you may be aware that the information containaecthat report in
conjunction with the information you discussed wWith Knowles on 7
June 2006 has proved sufficient for Barnados tmieate Mr Aarts
employment”
[56] On 10 April 2007 O'Sullivan Clemens on behalf of Marts again wrote to the
Police, on this occasion the letter was cited asgofer the attention of [District Commander]
Gary Smith. The letter statedP&rt of the basis on which Johan was dismissedided a
forensic evidential interview with two children whdohan had counselled some 3 years ago

in relation to domestic violence”.

[57] On 24 September 2007 the Police wrote to O’SulliZdé@mens enclosing a copy of

the videotape interview synopses with each of tteX'Y children.

[58] On 28 September 2007 O'Sullivan Clemens on behialflio Aarts wrote to the

Police, on this occasion for the attention of MbRImnes, Acting Crime Services Manager.



Citing the dismissal of Mr Aarts from Barnados, tatter states:Part of the reason for the

dismissal was a Police report from Det Matt McLéodarnados”.

[59] On 30 October 2007 O'Sullivan Clemens on behalflofAarts wrote to the Privacy
Commissioner stating that the Police weépgotecting their own officer who was involved in

the initial interview process who has made sereuers in the process”

[60] On 11 March 2008 Mr Aarts wrote to the Ombudsmaplaring that he was a
counsellor who had lost his employment with Barrsado 14 August 2006 a% result of a

CYFS/Police Investigation into allegations madeiagame”.

[61] On 3 April 2008 Mr Aarts had written to the Priva€pmmissioner, referring in that
letter to the Police involvement in his dismissalparticular to Detective McLeod'’s reliance
on the videotaped interviews with the X and Y cldld when communicating with Barnados

in June 2006, alleging that this leddirectly to my termination.”

[62] On 12 May 2008 CYF sent Mr Aarts a copy of the 1@NF/Police Serious Abuse

Team/Child Abuse Team Protocol

[63] On 22 August 2008 Detective Inspector Rob JongbefPolice wrote to Mr Aarts.
In that lengthy letter, Detective Inspector Jomderimed Mr Aarts that he had telephoned Ms
Knowles on 26 October 2007 and that she had infdrhien that: ‘Child, Youth and Family
advised they would withdraw using Barnados whitaufyremained in Barnados employment

such was CYF's lack of trust in (your) integrity”.

[64] On 30 September 2008 CYF sent Mr Aarts copies effdinensic interview reports
with four children. These reports concluded witle tomments that Barnados should be

‘made aware of the statement made by a child’,aintthe outcome of a child’s interview'.

[65] On 20 October 2008 a letter was sent to Mr AartshieyPolice, the letter enclosed a
copy of a letter sent from Barnados to the PolicesdNovember 2007. In the letter dated 5

November 2007 Ms Knowles had written:

Concerns about Johan’s behaviour around childrers waought to
our attention by Rotorua Police and Children, Yourgople and
their Families Services in Rotorua and nationally....

Barnados did not view those interview tapes as pairt our
investigation into Johan’s behaviour. We were giveformation



verbally from both sources and access to a summaaigw provided

by CY&F.
[66] It is my finding that Mr Aarts was aware at theedaf his dismissal on 14 August
2006 that allegations provided to Barnados by thle® and CYF had lead to the termination

of his employment by Barnados and to the allegeddir of his employment agreement.

[67] However even if | were to accept that that werethetcase, which | do not, I find
that at the very latest by 20 October 2008 Mr Aahsuld reasonably have become aware of
the role played by the Police and CYF in the evdaeggling to the termination of his

employment.

[68] Mr Aarts had 12 months in which to bring a claintere became reasonably aware
of the cause of action, but even had | accepted, lado not, that Mr Aarts was only
reasonably aware of the cause of action by 20 @ct®b08, Mr Aarts’ action for recovery of
a penalty was made on 18 February 2011, more tkees months outside the statutory time
limit applicable should Mr Aarts have only becomsaee of the cause of action by 20
October 2008.

[69] | determine that Mr Aarts is time-barred from biimgga claim against the Police and
MSD pursuant to s 134(2) and s 135 of the Act, that Mr Aarts is consequently not entitled

to any remedies against the Police and MSD.

Whether the Authority should issue a summons requing the Police to provide Mr

Aarts with the videotaped evidential interviews?

[70] Mr Aarts claims that the Police incited, instigatadied and abetted Barnados in the
alleged breach of his employment agreement by gitoyi Barnados with false and
misleading information about the videotaped evidémterviews with the X and Y children,

and seeks an order from the Authority for discowrihis evidence.

Evidence Regulations 2007 opposition to order

[71] The Police opposed the issuing of a summons pursoi@ause 5 of sch 2 of the Act
on the basis that the Evidence Regulations 200%ilpted disclosure of the videotaped
evidential interviews. The Authority has previgusiddressed this issuepholding the

Police position in relation to this basis of claim

Recovery of a Penalty opposition to order

® Member's Minute dated 2 December 2010



[72] The Police further oppose disclosure of the videedaevidential interviews on the

basis that discovery is not available in an actosrthe recovery of a penalty.

[73]  Whilst there is no formal discovery process in fghority corresponding to the
mutual disclosure and inspection of documents emEmployment Court, the Authority has
the power, pursuant to s160(1)(a) of the Act, nmestigating any matterto call for
evidence and information from the partie$i. accordance with cl 5 of sch 2 of the Act the

Authority may issue a summons for this purpose.

(5)(2) The summons must be in the prescribed fand,may require
the person to produce before the Authority any bogkapers,
documents, records, or things in that person’s pssi®n or under
that person’s control in any way relating to thettea

[74] The matter before the Authority as it affects taetpfrom whom discovery is sought
is the action under s 134(2) of the Act, for whacpenalty is the remedy prescribed pursuant
to s 135 of the Act.

[75] The disclosure regime as set out under regulati®5s2 of the Employment Court
Regulations 2000 does not apply as stated in regnl89(2),: to any action for the recovery
of a penalty”. This position reflects the quasi-criminal characgpenalty proceedings and
the principle that disclosure of documents shoulde required to be produced if that might

tend to incriminate the party who possesses them.

[76] In New Zealand Air Line Pilots Association Inc v Jetect Ltd the Chief Judge
stated: “So it follows that where a cause of action (“actipis for the recovery of a penalty,
disclosure is not available.lt is noted that the Chief Judge distinguishesenaafiy action

from causes of action which are not for the recpedra penalty.

[77] There is no equivalent to regulation 39(2) in thevjsions which the Authority has
reliance upon when ordering one party to disclaseuthents or similar to the other party;
however | consider that the Authority jurisdictimsubject to the general law of discovery
which recognises that a party is entitled to objedhe production of documents which might
expose that party to any penalty. In the Employn@ourt judgmentNew Zealand Baking
Trades etc Union v Foodtown Supermarkets Lirfiigefililll Court held?

®[2009] ERNZ 207

" Ibid at para [25]
811992] 3 ERNZ 305
° Ibid at 316



. Thus the law recognises that a party is entitledobject to
production for inspection of documents which ar&elly to
incriminate that party or expose that party to g@nalty or forfeiture

[78] Moreover, | do not consider that Parliament intehtiee Authority to be able to order
discovery in recovery of a penalty, matters whishould the matter have arisen in the
Employment Court, the Court would be precluded ioue of regulation 39(2) from ordering

disclosure.

[79] 1 do not find any grounds for issuing a summons discovery of the evidential
videotaped interviews as the claim against thecBali recovery of a penalty under s 134(2)
and s 135 of the Act, additionally observing thdiave moreover found such a claim to be

time-barred.

Claims Against the Fourth, Fifth, Seventh, EighthNinth and Tenth Respondents

[80] As previously observed in paragraph [10] | propdsedeal with each claim
individually, however | note as relevant in thimtext that in his submissions Mr Lee states
that it is:

... already common ground that the fourth, fiftayenth, eighth and
ninth Respondents came into contact with the Appliafter the
breach of his employment contract on 14 August 2006

Did the Fourth Respondent, the Privacy Commissionetincite, instigate, aid or abet

Barnados in the alleged breach of Mr Aarts’s emplognent agreement?

[81] The Assistant Privacy Commissioner by way of affil@vidence and on behalf of
the Privacy Commissioner stated that he had faesbme aware of the events connected with
the alleged breach of Mr Aarts’ employment agreegméth Barnados on 6 June 2007 when
Mr Underwood lodged a complaint with the Privacyn@uissioner alleging interference with

Mr Aarts’s privacy.

[82] The complaint made on behalf of Mr Aarts related tequest Mr Aarts had made to
the Police for copies of evidential videotaped rivieavs with the X and Y children. The
Privacy Commissioner had investigated the complaintd as a result of the Privacy
Commissioner’'s involvement, the Police had providdd Aarts with synopses of the

videotaped interviews content.

[83] The Privacy Commissioner had closed Mr Aarts’s dampon 12 May 2008.



[84] In his affidavit evidence the Assistant Privacy @uissioner confirmed that he had
become aware that Mr Aarts had been employed bypaBlas and that his employment had
been terminated on or around 14 August 2006 as#mee time as the complaint had been

lodged with the Privacy Commissioner, i.e. on 6eJ2807.

[85] To have incited, instigated, abided or abetted &gos in the alleged breach of Mr
Aarts’s employment agreement, the Privacy Commigsionust have known of the contract
and deliberately intended to interfere with @redit Consultants Debt Services NZ Ltd v
Wilsort®

[86] The alleged breach of Mr Aarts’s employment agredneok place on 14 August
2006. Any involvement by the Privacy Commissiodated from 6 June 2007 when Mr

Aarts lodged his complaint.

[87] I find that this involvement which took place almhasyear after Mr Aarts’s dismissal
did not incite, instigate, aid or abet that allegegiach as there is no evidence establishing that
the Privacy Commissioner either had knowledge efdmployment relationship of Mr Aarts
with Barnados, or had any contact with Barnaddbgeiprior to or during the alleged breach

of Mr Aarts’ employment agreement.

[88] Ido not find involvement in the matter by virtueammplaints made by, or about, Mr
Aarts in the period 2007 to 2009 fulfils the reguirents of s 134(2) of the Act.

[89] | determine that the Privacy Commissioner did natite, instigate, aid or abet

Barnados in the alleged breach of Mr Aarts’'s empleyt agreement

Did the Fifth Respondent, the Ombudsman, incite, istigate, aid or abet Barnados in the

alleged breach of Mr Aarts’s employment agreement?

[90] In January 2007 Mr Aarts stated that he made aici@ffinformation Act 1982
request to the MSD as a result of which Mr Aarts wapplied with five documents, one of
which he claimed had been edited and reprinted.ns€quently Mr Aarts had made a

complaint to the Ombudsman.

[91] Subsequent to the dismissal of Mr Aarts which tptdce on 14 August 2006, the

Ombudsman became involved with Mr Aarts on 11 M&008 as a result of requests made
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under both the Privacy Act 1993 and The Officiafolmation Act 1982 to view the
videotaped evidential interviews with the childrémvolved in the allegations which

ultimately led to Mr Aarts’ dismissal.

[92] By way of affidavit evidence the Deputy Ombudsmdatesi on behalf of the
Ombudsman that the records of the Ombudsman relemecontact or knowledge of, or
with, Mr Aarts prior to March 2008.

[93] To have incited, instigated, abided or abetted &gos in the alleged breach of Mr
Aarts’'s employment agreement, the Ombudsman must kaown of the contract and

deliberately intended to interfere with @redit Consultants Debt Services NZ Ltd v Witson

[94] The alleged breach of Mr Aarts’s employment agredneok place on 14 August
2006. Any involvement by the Ombudsman signifigapbst-dated the alleged breach.

[95] | find that the later involvement of the Ombudsnuid not incite, instigate, aid or
abet that breach as there is no evidence estalgistiat the Ombudsman either had
knowledge of the employment relationship of Mr Aawith Barnados, or had any contact

with Barnados, either prior to or during the all@dpeach.

[96] | do not find that involvement by the Ombudsmanmeiation to a complaint made by
Mr Aarts in 2008 fulfils the requirements of s 12%6f the Act.

[97] | determine that the Ombudsman did not inciteigase, aid or abet Barnados in the

alleged breach of Mr Aarts’s employment agreement

Did the Seventh Respondent, the SFO incite, institly aid or abet Barnados in the

alleged breach of Mr Aarts’s employment agreement?

[98] The General Manager Corporate Services of the SR@dsby way of affidavit

evidence stated that a ‘Johan’ had first contathtedSFO by telephone on 7 July 2007. Mr
Aarts contends that this person was not him. Hewdir Aarts stated that he had submitted
a report to the SFO in 2008 detailing various atems against CYF and the Police and that

the SFO had refused to investigate the matter.

[99] In his submissions Mr Aarts does not dispute that3FO involvement post-dated the

termination of his employment agreement on 14 Aug086.
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[100] To have incited, instigated, abided or abetted &gos in the alleged breach of Mr
Aarts’'s employment agreement, the SFO must havevikraf the contract and deliberately
intended to interfere with iCredit Consultants Debt Services NZ Ltd v Witéon

[101] The alleged breach of Mr Aarts’s employment agredneok place on 14 August
2006. | find that any involvement by the SFO «itimre2007 or two years later in 2008 did
not incite, instigate, aid or abet that allegedhbheas there is no evidence establishing that the
SFO either had knowledge of the employment relahgnof Mr Aarts with Barnados, or had

any contact with Barnados, either prior to or dgriime alleged breach.

[102] I do not find a refusal by the SFO to undertakereestigation into the matter in
2008 fulfils the requirements of s 134(2) of the.Ac

[103] | determine that the SFO did not incite, instigati€, or abet Barnados in the alleged

breach of Mr Aarts’s employment agreement

Did the Eighth Respondent, the DHRP, incite, instigte, aid or abet Barnados in the

alleged breach of breach Mr Aarts’s employment agrement?

[104] The Director of the Office of Human Rights Procegdi stated by way of affidavit
evidence that on 27 October 2009 the Privacy Cosionier had referred a complaint from
the mother of the X children to the DHRP on theiddsat the Privacy Commissioner had
formed the view that Mr Aarts had interfered witte tprivacy of the X family contrary to

Privacy Principle 11.

[105] On 3 November 2009 the DHRP had written to Mr Aamsl pursuant to section
82(3) of the Privacy Act 1993 gave Mr Aarts hist@tary opportunity to be heard about the

referral.

[106] At the time of Mr Aarts lodging his Amended Statermef Problem in the Authority
on 10 May 2011, the DHRP had not finalised his sleai regarding Mr Aarts’ alleged

interference with the family’s privacy.

[107] To have incited, instigated, abided or abetted &gos in the alleged breach of Mr
Aarts’s employment agreement, the DHRP must hawavirof the contract and deliberately
intended to interfere with iCredit Consultants Debt Services NZ Ltd v Witdon
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[108] The DHRP became involved with Mr Aarts as a restithe Privacy Commissioner’s
referral of the complaint on 27 October 2009. aleged breach of Mr Aarts’s employment
agreement took place on 14 August 2006. Any irmolent by the DHRP three years later in
2009 | find did not incite, instigate, aid or alteat breach as there is no evidence establishing
that the DHRP either had knowledge of the employmetationship of Mr Aarts with
Barnados, or had any contact with Barnados, efihier to or during the alleged breach of Mr

Aarts’ employment agreement.

[109] | do not find that the later involvement of the DPIRas a result of a referred

complaint involving Mr Aarts in 2009 fulfils the gairements of s 134(2) of the Act.

[110] | determine that the DHRP did not incite, instiga#éd or abet Barnados in the

alleged breach of Mr Aarts’s employment agreement

Did the Ninth Respondent, the IPCA, incite, instigge, aid or abet Barnados in the

alleged breach of Mr Aarts’s employment agreement?

[111] Mr Aarts stated that the involvement of the IPCAsar as a result of his Amended
Statement of Problem lodged with the Authority dh May 2011, which amounted to a

complaint about the Police and as a result of wttiehPCA carried out an investigation.

[112] The IPCA has denied knowledge of any complaint gbou notification by, the

Police, or that any investigation had taken placeonnection with Mr Aarts.

[113] Mr Allan Galbraith, Member of the IPCA, confirmeg lvay of affidavit evidence
that the IPCA first became aware of Mr Aarts’s eogptent relationship with Barnados on 12
May 2011 by means of receipt of the Statement oblem signed by Mr Aarts and dated 9
May 2011.

[114] To have incited, instigated, abided or abetted &gos in the alleged breach of Mr
Aarts’s employment agreement, the IPCA must hawvknof the contract and deliberately
intended to interfere with iCredit Consultants Debt Services NZ Ltd v Witon

[115] The alleged breach of Mr Aarts’s employment agredneok place on 14 August
2006. | find that the IPCA did not incite, irgdie, aid or abet that breach as there is no
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evidence establishing that the IPCA either had kedge of the employment relationship of
Mr Aarts with Barnados, or had any contact with rgatos either prior to or during the
alleged breach of Mr Aarts’ employment agreemehideed there is no evidence of any

involvement in the matter subsequently by the IPCA.

[116] | do not find there to be any grounds in relatian the IPCA fulfilling the
requirements of s 134(2) of the Act.

[117] | determine that the IPCA did not incite, instigaa&l or abet Barnados in the alleged

breach of Mr Aarts’s employment agreement

Did the Tenth Respondent, Lance Lawson, incite, itigate, aid or abet Barnados in the

alleged breach of Mr Aarts’ employment agreement?

[118] Mr Aarts stated that he had engaged Lance LawsohloAugust 2006 to provide
him with legal advice and assistance regarding Wkategarded as the impending termination
of his employment. Lance Lawson was to provideAdrts with legal advice and to instigate

a personal grievance on behalf of Mr Aarts agdashados.

[119] On 11 October and 27 October 2006, Lance LawsorewmBarnados on behalf of
Mr Aarts raising a personal grievance. | consitiés to have been an action to address the

alleged breach, and not to incite, instigate, aida®t it.

[120] Mr Aarts stated that he had instructed Lance Lawsasssist him in gaining access
to the videotaped evidential interviews. Lance sawstated that it had taken some steps in
the matter; however its advice to Mr Aarts was ttocped to mediation without viewing the

videotaped evidential interviews.

[121] Mr Aarts stated that he had declined to follow Larcawson’'s advice and had

terminated the engagement of its services.

[122] To have incited, instigated, abided or abetted &gos in the alleged breach of Mr
Aarts’'s employment agreement, Lance Lawson mustk hHawwn of the contract and

deliberately intended to interfere with @redit Consultants Debt Services NZ Ltd v WilSon

[123] The alleged breach of Mr Aarts’s employment agredneok place on 14 August

2006. Although Lance Lawson knew from Mr Aartving instructed it in the matter just
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prior to 14 August 2006 that Mr Aarts apprehende termination of his employment with
Barnados, | find that there is no evidence thatcedrawson deliberately intended to interfere
with Mr Aarts employment agreement with BarnadosMo Aarts’s detriment. On the

contrary, Lance Lawson was engaged by Mr Aartsltyess the alleged breach on his behalf.

[124] | further find that Lance Lawson’s advice to Mr &g the matter of the videotaped
evidential interviews which occurred subsequenth® alleged breach, does not constitute
inciting, instigation, aiding and abetting of thbeged breach of Mr Aarts’ employment

agreement by Barnados.

[125] | do not find there to be any grounds in relationliance Lawson fulfilling the

requirements of s 134(2) of the Act.

[126] | determine that Lance Lawson did not incite, igesté, aid or abet Barnados in the

alleged breach of Mr Aarts’s employment agreement.

[127] However for completeness, | shall proceed to camswhether, if Lance Lawson
were to have incited, instigated, aided or abdB@chados in the alleged breach of Mr Aarts’s

employment agreement, such a claim would be tinmeeta

[128] A penalty is the remedy for a breach of s 134(2hefAct.

[129] Pursuant to s 135 of the Act, Mr Aarts had 12 msnthwhich to commence his
action for recovery of a penalty. It is therefappropriate that | consider this issue as unless
Mr Aarts has brought his claim within the statutoirpe frame, he is time-barred and not

entitled to remedies.

[130] Mr Aarts must have brought his action for the rergwf a penalty either within 12
months of becoming aware of the cause of actionwithin 12 months of reasonably

becoming aware of the cause of action.

[131] On 10 May 2011 Mr Aarts filed an amended Statenoéiroblem in the Authority

joining, inter alia, Lance Lawson to his claims on the basis of s 234fthe Act.

Within 12 months of the cause of action first baogrnown
[132] Lance Lawson was first aware of the alleged breafciMr Aarts’s employment
agreement by termination of the same on or beféarédudgust 2006 when instructed by Mr

Aarts to act in the matter on his behalf.



[133] On 11 and 27 October 2006 Lance Lawson sent leteBarnados in connection
with Mr Aarts’s dismissal by Barnados. The letlated 27 October 2006 was headdrE*“
JOHAN AARTS —PERSONAL GRIEVANCE” and stated:

We have received instructions from Mr Aarts in tiela to the

termination of his employment with Barnados on uigust 2006. Mr

Aarts was discriminated against during his employta Barnados

and the termination was unjustified. Please coersitis letter notice

of a personal grievance.
[134] | find that by 27 October 2006 by the latest, Mrrtdawas aware of the cause of
action and he then had 12 months in which to bhisgclaim for a penalty against Lance
Lawson. However Mr Aarts did not bring his claimtit 10 May 2011 when he filed an
amended Statement of Problem in the Authority j@riiance Lawson and claiming recovery

of a penalty against it.

Within 12 months of the cause of action reasonfitdybecoming known
[135] Following its appointment by Mr Aarts, on 11 Octot#06 Mr Bill Lawson of
Lance Lawson had requested on behalf of Mr Aaréd the Police provide copies of the

videotaped evidential interviews.

[136] Lance Lawson stated that the Police had respongiecobfirming that the video

interviews had not been transcribed and declingdléase copies of the actual videos.

[137] On 27 October 2006 Lance Lawson had written to Mrt&\enclosing a copy of the
letter from the Police confirming that the videteiviews had not been transcribed. Mr Aarts
stated that Mr Lawson had advised that he proceedediation without viewing the tapes,
but that he had insisted that the matter be raigi¢id the Bay of Plenty Police District

Commander.

[138] Mr Aarts stated that Mr Lawson had become angthiatpoint, had insisted that Mr
Aarts follow his advice which he had declined tg dod that he had thereupon terminated the

contract for legal services with Lance Lawson.

[139] It is my finding that Mr Aarts was aware by 27 Gmto 2006 of the cause of action,
however even were | to accept that that were reot#se, | find that at the very latest by the
end of 2006 after the termination of the contractlégal services with Lance Lawson, Mr
Aarts should reasonably have become aware of thglayed by Lance Lawson and he then

had 12 months in which to bring his claim for aggnagainst it.



[140] | determine that Mr Aarts is time-barred from biimga claim against Lance Lawson
pursuant to s 134(2) and s 135 of the Act, and Mraf\arts is consequently not entitled to

any remedies.

Conclusion

[141] In conclusion | summarise my findings as follows:

* In respect of the claim that the Police and MSDtédk; instigated, aided and
abetted Barnados in the alleged breach of Mr Aangloyment agreement,
| determine that even if such a breach was to baddo have occurred, Mr
Aarts’ claims under s 134(2) have been broughtaduime and Mr Aarts

would be entitled to no remedy in respect thereof.

* | make no order for the issuing of a summons fer Bolice to provide Mr

Aarts with a copy of the evidential videotaped iiniews.

* | determine that the Privacy Commissioner, the Qusiman, the SFO, the
DHRP, the IPCA and Lance Lawson did not incitetigade, aid or abet

Barnados in the alleged breach of Mr Aarts’ emplegtragreement.

* In respect of the claim that Lance Lawson incitattigated, aided and
abetted Barnados in the alleged breach of Mr Aangloyment agreement,
| determine that even if such a breach was to baddo have occurred, Mr
Aarts’ claims under s 134(2) have been broughtaduime and Mr Aarts

would be entitled to no remedy in respect thereof.

[142] A conference call will be arranged shortly to pexg the substantive matter.

Costs

[143] Costs are reserved. The parties are encouragegte¢e costs between themselves. If
they are not able to do so, the Respondents maeladd serve a memorandum as to costs
within 28 days of the date of this determinatiofhe Applicant will have 14 days from the
date of service to lodge a reply memorandum. Nualiegtion for costs will be considered

outside this time frame without prior leave.



Eleanor Robinson
Member of the Employment Relations Authority



