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DETERMINATION OF THE AUTHORITY

Introduction

[1] The applicant (“A”) was employed by the respond@acific Blue) as a pilot
and he had served in that capacity from 20 Aug@82down to his summary
dismissal on 25 May 2010.

[2] An application to the Authority alleging unjustifiedismissal was promptly
filed by A seeking substantive relief and interireinstatement pending the

consideration of the substantive claim.

[3] The interim reinstatement application was dispasfeldy the Authority in its
interim determination dated 26 July 2010 in whioterim reinstatement was granted
but on a garden leave basis only. A was at the thmeeAuthority issued its interim
determination, unable to fly as a consequence efdtder of the Civil Aviation
Authority (CAA).
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[4] That decision was promptly challenged by PacifigeBivho on 4 August 2010

filed a challenge to the determination and an appbn for a stay of proceedings.

[5] On 20 August 2010, His Honour Judge Couch issuedjddgment on the

challenge setting aside the Authority’s decisioneinstate A on an interim basis.

[6] The substantive investigation meeting was complgtest prior to the
devastating Christchurch earthquake on 22 FebrB@ityl and the extensive file on
the matter remained in the Authority’'s Christchutauilding from the date of the
earthquake down to the week commencing 18 July 20dfen members of a
Department of Labour team were able to access th&hohity’s building by
agreement with the Canterbury Earthquake Recovarthdkity (CERA). As a
consequence of that action by the Department obuglthe extensive file on this
matter was able to be provided again to the Autyariember and the process of

determination was then able to be undertaken.

[7] In the meantime, counsel for the applicant, Mr MuGihad similar

difficulties. Like the Christchurch Authority, MVicGinn’s practice was conducted
from rooms in a building similarly affected by tharthquake and within the so-called
“red zone”. It follows that Mr McGinn also was une to access his files and thus
unable to complete submissions on the matter, ucinparatively recently.

Mr McGinn’s submissions have now come to hand &edAuthority has been able to
commence the process of determining the mattee detay in concluding this matter

within an appropriate timeframe is regretted.
Employment relationship problem

[8] As previously noted in this determination, A wasndissed summarily from
his position as a pilot with Pacific Blue effectiz® May 2010. According to the
letter of dismissal issued the day of the dismjsHfa¢ termination was effected

because of the events of 10 June 2009itsrapparent consequences.

[9] That event was a social occasion at A’'s home inrghA and a number of

colleagues from Pacific Blue. All of the particijia consumed alcohol in varying
guantities (some to excess) and each of the paatits was allegedly given a product
calledRed Alertby A. Red Alertthe Authority was told, is a natural herbal praduc

and is not illegal.
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[10] Some hours after this social occasion, one of #régipants was admitted to
hospital with the symptoms of a drug or alcoholrdese. That participant was in
Pacific Blue uniform when she was admitted to thepital. A was suspended from

duty to enable Pacific Blue to conduct an invesitga

[11] The upshot of that investigation was that by letlated 1 October 2009,
Pacific Blue issued A with a final written warning-hat final written warning was in

very detailed terms and was accepted by A.

[12] On 19 November 2009, Pacific Blue advised A th&iaid become aware that
A was suspected by Police of supplying a Class@rotbed drug and A was advised
that Pacific Blue was contemplating suspending difrduty to enable the Police to
complete their inquiries. Pacific Blue then susfshA.

[13] On 16 February 2010, Pacific Blue were advised tinatPolice investigation
into A had concluded and that no charges would &dem

[14] Contemporaneously with that, Pacific Blue presemtedvith a copy of a

toxicology report which had been prepared on thengofemale participant at the
10 June 2009 party together with a transcript afifRaBlue’s interview with the

young woman concerned. The toxicology report watedl 15 September 2009
although Pacific Blue did not obtain a copy untingetime later. Pacific Blue’s
position is that the toxicology report disclosedatththe young woman had
Benzylpiperazine (BZP) in her system. A was asked the BZP would have got

into the young woman’s system if all she had takieinis house was a herbal pill.

[15] Pacific Blue were dissatisfied with A’s responses those inquiries and
determined to summarily dismiss A on 25 May 2010.

I ssues
[16] It will be convenient if the Authority considersetfollowing issues:
(@) The issues up to and including the final writterrnuag;
(b)  The suspension after the final written warning;
(c) The events up to and including the terminatiorhefémployment.

(d)  The question of good faith
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The eventsleading up to thefinal written warning

[17] It is fundamental to A’s claim that Pacific Bluered in considering past
issues, albeit apparently unsubstantiated onestsironsideration of disciplinary
responses to A’s current behaviour. Indeed, A’ssconviction that, to quote from
the Authority’s first determination on this mattiated 26 July 2010, that Pacific Blue
“... relied on a number of earlier incidents of a dinary nature to build a case
against[him] notwithstanding that those earlier disciplinarycidents had already

been comprehensively disposed. of”

[18] The first of these incidents took place in Janua®p9 and involved an
incident at Potts Point in Sydney wherein it wdegdd that A had misused alcohol
while overnighting in Sydney. The matter was iniggged and no action was taken
against A. In his evidence to the Authority, Capt@eoffrey Lowe, Pacific Blue’'s
Flight Operations Manager, indicated that althonglaction was takeh.. there was
concern about A’s conduct” Captain Lowe also drew attention to the fact the
letter from Pacific Blue concluding the matter redel to the fact that the airline could

refer back to this episode, at a later stage.

[19] A patrticularly draws the Authority’s attention teet fact that, in respect of this
Potts Point incident, he was never given a comp@ateadequate summary of what it
was that he was supposed to have done and Patig¢sBonclusion wasthere is
insufficient evidence ... to make a conclusive fipdain these allegations” So, the
argument goes, despite an inadequate processl{fiemae of proper notification of
the actual allegation), and the absence of anyrfgndf fault, it is common ground
that Pacific Blue sought to continue to rely orstbpisode. That is the effect of the
letter concluding the matter as Captain Lowe colygmints out in his evidence to
the Authority, and the Potts Point matter continteetie relied on by Pacific Blue as
its inquiries into A’s behaviour continued into thgure. A says this is not fair
because there was no disciplinary consequencera®kd no finding at all against
him in relation to Potts Point and, that asidewas never clear from what Pacific

Blue told him, just exactly what it was that he veasused of.

[20] A makes a similar complaint about what, for easeetdrence, | will refer to
as the “family” allegations. A was engaged to Mw/iBo died tragically. Subsequent
to that tragedy, Ms B’s family made certain allégaé about A’s behaviour and

conveyed those allegations to Pacific Blue. A déé& himself and the outcome of
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that inquiry was similar to the earlier event. his letter to A dated 24 April 2009,
Captain Lowe, having listed the allegations conicgyrexcess alcohol consumption,

illicit drug use andself management’went on to say:

There is insufficient evidence for me to make ditigp on these
allegations. As there is not sufficient evideraerable me to prefer
either your or the complainant’s version of evemisr the other, no
further action will be taken in relation to theskegations.”

[21] A, understandably, was not happy with that equilzoesponse and so he had
his counsel write to Pacific Blue by letter date@lApril 2009. The thrust of that
letter was to communicate the fact thatwanted his name clearedand it sought

some further engagement from Pacific Blue to catelthe matter one way or the
other. As the Authority noted in its first detemation on this matterjt would be

plain from this communication (which remained unvasased) that (A) regarded his
reputation as important and that (Pacific Blue) was notice that A wished to have

the matter dealt with definitively”

[22] Pacific Blue took no further steps in the matted &ndid not press the point.
That leaves the Authority with the question of htiawevaluate the reliance Pacific
Blue placed on these two earlier incidents in itbsequent disciplinary proceeding,
first to issue a final written warning, then to gesd A pending further inquiries, and
finally to dismiss him from its service. Pacifi¢uB’s position is well summarised by

this observation in its closing submissions:

However, the Potts Point incident, the Tucker atemns and the
10 June incident (about which more shortly) all wced so close
together, within a matter of months, and PacifiaBtonsidered that
it had to reflect on the events and see the patéfmehaviour. This
was particularly given the safety sensitive natomeA’s work.

[23] In Ashton v. Shoreline Hot§l994], 1IERNZ 421Chief Judge Goddard said at
p.429:

It is well established that an employer who disecevmisconduct
committed by its employee, then overlooks thatwcrahd continues
the employee’s employment, must be taken to hdirmed the
employment and cannot subsequently dismiss the ogegplin
reliance on that conduct.

[24] In considering that case and the question of whetemained good law, His
Honour Judge Couch in the challenge to the Autyisrinterim determination on the

instant matter, referred to more recent authoriied concluded thaishtonmay no
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longer be good law. His Honour’'s views on the paire contained in paras.[9] and

[10] of his judgment.

[25] But of course, as Mr McGinn correctly observes i submissions on behalf
of A, all of the cases referred to by Judge Couictelfding Ashtor) refer to
circumstances where there is actual misconducbdesed. A’s complaint is that in
neither of the Potts Point matter nor the famillegdtions was there any adverse
finding against him.

[26] Of course, Pacific Blue says that although unproteese episodes suggest a
“pattern of behaviour” and because they all happened so close togethes, i
reasonable for these earlier episodes to be takenaccount because of theafety
sensitive” nature of A’s employment. But the difficulty withis argument is surely
that there are no allegations that have been fquoeed “so close together”or
indeed at any other time and so it is erroneout ltmgrefer to a pattern of behaviour
when no such pattern has been demonstrated. |[div®lthat the Authority will want
to carefully scrutinise the weight which PacificuBl has placed on these earlier

incidents in forming the conclusions that it dobsewt A’s culpability.

[27] The episode which led eventually to A’s dismissaals to be referred to now.
In his letter of 12 June 2009, Captain Lowe reterghe allegation that on Tuesday,
9 June 2009, A invited crew members from a lateviag trans-Tasman flight back to

his home in Christchurch and that as a consequanebat happened at A’'s home in
the early hours of 10 June 2009, a flight attendewiteague was subsequently

hospitalisedallegedly exhibiting severe effects of drug andddsohol consumption”

[28] When this matter was brought to the attention aifiRaBlue, it commenced a
further employment investigation into A’'s condudhe context is relevant. Captain
Lowe told the Authority that the female staff memlaimitted to Christchurch
hospital's emergency department had described lgpiren a pill by A in the early
hours of the morning and then waking up at 11.4%@thout being in any way
conscious of the period in between. Pacific Blaswold by the female staff member
that she had seen A at some point before she dosicousness. A was in a state of
heavy intoxication, either from drugs or alcohol lmoth, and exhibiting very odd
behaviours. As part of the female flight attentanare at Christchurch hospital, the
hospital authorities endeavoured to find out whatgill was that she had been given.

The flight attendant did not know and the testd ti@ hospital conducted were
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unhelpful. The female staff member discovered shathad A’s cellphone with her; a
doctor suggested she listen to the messages ibtheee was any evidence about the
nature of the substance she took. There were ®d@uaof texts and other messages in
A’s phone referring to various substances. Theyjuoled messages from friends

making comments such dsow good was that pill”

[29] The female flight attendant’s parents had atterfidat Christchurch hospital
and, amongst other things, they reported the m#it&olice. On behalf of Pacific
Blue, Captain Lowe himself spoke with Police“tdfer cooperation”. Although not

certain on the point, Captain Lowe thought it liké¢hat he would have told Police
that he had had a previous contact with the Cusamartment when the so-called
family allegations were being investigated, theyihg alleged, inter alia, that A was

planning to import Ecstasy for supply.

[30] As part of its response to the developing situatiecific Blue decided that in
order for it to conduct a full disciplinary inquirit needed to consider suspending A
from duty and accordingly a letter was written ta#&ted 12 June 2009 in which that
prospect (of suspension) was raised. A subsequneeting was held with A wherein
he was represented by a legal officer from the Néegaland Airline Pilots’
Association (ALPA) to consider his response topghgposed suspension. Despite A’s
protests, Pacific Blue decided to suspend him frdumy and that decision was
conveyed by letter dated 19 June 2009. Interdgtirigat letter also picks up the
theme that | have already commented on extensinelpely Pacific Blue’s apparent
reliance on the earlier issues, namely the Pottsit Facident and the family
allegations. This is because in the fourth to pestigraph of Captain Lowe’s letter,
and in the context of referring to the submissimagle by A in opposition to the need

for him to be suspended from duty, Captain Lowessagnongst other things:

... given both the nature of the investigation aredftict that we have
needed to address drug/alcohol issues with younénpast we have
determined that suspension was appropriate ...

[31] As well as undertaking the suspension, Pacific Blieeided that it was
obligated under the Civil Aviation Act to notify@hCAA of any matters relating to a
pilot’s fitness to fly.

[32] As part of the investigation into the events ofJude 2009, Pacific Blue

obtained A’s consent to the latter being seen bgpacialist aviation medicine
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practitioner. Prior to that consultation, Pacifstue provided to the practitioner
concerned, Dr Souter, an informal brief without mt@mng names but indicating the
nature of the allegations and the previous incsler@aptain Lowe was adamant that
making that information available to Dr Souter wasper in all the circumstances
and was“to give context to our concerns about the June 2@pisode” In his
affidavit in opposition to the granting of interimeinstatement, Captain Lowe
expressed the matter in this way:

It was precisely because there were now threerdiifeallegations
relating to A’s use of alcohol and/or drugs thata@fic Blue) had
such serious safety concerns. The nature of @ustmy is such that |
could not ignore them.

[33] Dr Souter advised Pacific Blue on 22 June 2009 shat had suspended A’s
medical certificate, the effect of which was toghuele him from flying duties until its

reinstatement.

[34] A protests that Pacific Blue, despite Captain Lana&ttive involvement and
the regular meetings between the principal protegenfailed to conduct a proper
investigation into the events of 10 June 2009 pdrticular, A complains that Pacific
Blue “made no effort” to test any of the affected employees for drugloohol use.
It is true that Pacific Blue did not do this promgptpparently for logistical reasons.
A related criticism is the allegation that Paciitue failed to test th&ed Alertpill
which A admitted giving to the adversely affecteantle flight attendant and to
others at the party at his house. Captain Loweidemce on that point indicted that
he doubted A’s veracity in respect of the naturetha pill, that is, his tentative
conclusion was that the pill was not of the kindttiA claimed it was. Certainly,
Captain Lowe said at the investigation meetinghos ¥ery point:

| did not think A was entirely honest with me arayrhave made up
the Red Alert story.

[35] One of the reasons that Captain Lowe concludedigomally that A was not
telling the truth about the nature of the pill wést, asRed Alertwas a herbal
caffeine pill, it was difficult to understand whyeryone would go to sleep so soon
after taking the pill when it was supposed to kiéegm awake.

[36] Furthermore, Captain Lowe said that the evidendaioéd from talking to the
other participants at the event indicated that thdynot know what it was at first, but

that a consensus developed later on, that thevadlaRed Alertpill.
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[37] Even on the footing that the pill administered bywas aRed Alertpill,
Captain Lowe made the observation during the ingasbn meeting that he doubted
a responsible host would give Red Alertpill to partygoers who were drinking
alcohol when the information supplied wiited Alertpills suggested you should not
take them with alcohol. Captain Lowe’s convictiexpressed in giving evidence at
the Authority’s investigation meeting, was that fhi given to the flight attendant by
A was what caused the her to be hospitalised aatdttfollowed that the pill given to
her was not &ed Alertpill as A alleged.

[38] A also protests that Pacific Blue failed to inquappropriately into the
inconsistencies between the various statementhefpartygoers. Captain Lowe
agreed at the investigation meeting that he shbaleg spent more time teasing out
those inconsistencies, although he pointed out hleadid go back to one of the
partygoers, Mr McKenzie, and asked him about inist@scies in his statement.
Captain Lowe also pointed out that the most coasisof all the partygoers in the
statements made was the young woman who was adnbittehe hospital, and that
gave him confidence that her evidence could beddlipon. That last conclusion is
challenged by A who maintained that Pacific Blug Hassisted” the female flight
attendant victim of the party to maintain consisiem her evidence. Evidence of
that alleged collusion is drawn to the Authoritgitention. But the question really is
whether Pacific Blue’'s actions had a sinister netor not. The essence of the
argument between the parties on the point relategshé transfer of roughly
handwritten notes to a typed transcript. The tapsactually refers to the making of
amendments, buto ensure it was an accurate record of eventsThe Authority is
not persuaded on the evidence before it that #qesdPacific Blue took in this regard
are in any way improper; certainly there was nerafit by Pacific Blue to cover up
the changes made, otherwise it would not have dediuthe explicit statement in the
transcript that there had been adjustments made.balance, the Authority is not
persuaded Pacific Blue behaved improperly in itdecbion of the evidence of the

female flight attendant.

[39] But the essence of A’s challenge to the credibilify the Pacific Blue
investigation really revolves around a criticism Réicific Blue’s conclusion about
how the young female flight attendant came to beealin In essence, as was sketched
above, Captain Lowe’s provisional conclusion was ter illness was caused by her

taking the pill given to her by A and that thatl @annot have been the pill that he
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claimed it was. But the difficulty with that thesis that Captain Lowe was
confronted with not just A’s evidence about theumatof the pill, but also the
evidence of three other employees who also conéirthe nature of the pill that A
had given out. Captain Lowe is accused of conodhat those other three
employees were colluding with A in order to havecifa Blue reach the wrong
conclusion about the nature of the pill. Furthermd alleges that, having decided
that collusion was in play, Captain Lowe did not fhat allegation to A at any stage.

[40] Next, A says that Pacific Blue deliberately oveled the obvious explanation
for the flight attendant’s unwellness, namely thla¢ was very drunk and had been in
the spa pool for far too long and so was dehydrasadell. A goes so far as to allege
that Captain Lowe not only mishandled the invesiogabut that he deliberately set
about to predetermine the outcome by not approgctiia matter with clean hands
and an open mind. This aspect in particular reffexsk to the question of whether
Pacific Blue was entitled to continue to rely uporaterial dating from previous
events like the Potts Point incident and the Tueklegations.

[41] A's personal grievance does not raise any comphaiut the final written
warning. It is not part of his personal grievandeis plain from the evidence before
the Authority that the final written warning wascapted by A. A now says that he
only accepted it because the alternative was dssthibut if that were the position, he
could have raised a personal grievance concertirgatlegedly unjustified final
written warning within 90 days of its issue becawsihin that timeframe, there were
further matters of concern to A which he does caimplabout in his personal
grievance. Having said that, the issues that lhaes traversed in this section of the
determination are considered in the detail theybaeause the themes that resonate in
this part of the factual matrix continue to infleenthe views of the principal
protagonists in the subsequent and concluding pzrtthe story. Of particular
importance in drawing these themes together iscAtsviction that Pacific Blue was
inappropriately influenced by earlier incidents otwing alcohol and/or drugs which
he thought were closed. For Pacific Blue on theohand, its strong submission is
that the effect of the final written warning was ito effect, give A another chance and
that had matters ended there, there would presymiaave been no personal
grievance. Furthermore, by virtue of giving A dmat chance, Pacific Blue

emphasises that it was not motivated by consideraif the earlier Potts Point and
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family allegations. Had it been, presumably, nohssecond chance would have been

available.

[42] But more fundamental than that is the question lodtiver the earlier incidents
and now the final written warning itself (and thecamstances giving rise to it), can
continue to inform Pacific Blue’s consideration &6 professional behaviour going
forward. Pacific Blue says that it can, partly dese it specifically reserved the right
to do that in especially the final written warnibgt also arguably both in the Potts
Point and the Tucker allegations, but also becthisas a“course of conduct’case
and as such, it is available to the employer td laba pattern of behaviour because,
in the words of the Court of Appeal ifrelecom New Zealand Ltd v. Nut{@004]

1 ERNZ at 315:

it was plainly unreasonable and illogical to ex® from
consideration any relevant facet of that pattern.

[43] Indeed, in giving the judgment of the Court, Justilliam Young refers to
that case as‘@ourse of conduct’case at para.[51] and it is Pacific Blue’s content
that the present case is also a course of condsetand thus the earlier incidents are

relevant, if only contextually.

[44] Furthermore, Pacific Blue points up the safety gmesnature of the airline
industry and particularly its obligations to thavelling public pursuant to the Civil
Aviation Act amongst other things. Risk-taking bebar is said to be incompatible
with the“steadfast” nature of an airline pilot’s calling.

[45] Of course, the Authority must balance the undedstale concern that Pacific
Blue has for safety matters against A’s right tow #énd reasonable treatment. For
reasons already advanced in this section of thermetation, the Authority’s
conclusion is that Pacific Blue has unreasonabliedeon earlier allegations of
improper behaviour in adding weight to the con@usithat might be available to it in
respect of the 10 June 2009 matter. The Authaltgs not accept that this ‘ia
course of conducttase as that sort of case is exemplified by thertCaf Appeal
decision inNutter. That case, as with other cases on similar faotsgerned previous
similar fact behaviour that was established. Theesgnt case concerns
unsubstantiated historical allegations which haeenbmarried to the June 2009 issue

to allegedly disclose a pattern of behaviour whscbf concern to the employer.
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[46] But as the Authority has already indicated, therao pattern of behaviour
because the earlier allegations were unproven.y Wexe no more than allegations
and one of them in particular, because of its cdntaust be seen as having emanated
from a source that could only be described asglartione of this seems to have been
taken into proper account by Pacific Blue which, ib® own admission, has
consistently sought to rely on the earlier his@rimcidents as relevant context in
which to place the employer’s consideration of thee 2009 episode. The Authority
rejects that nexus and considers that insofar asfi®aBlue has allowed its
consideration of the June 2009 issue to be colobsethe earlier episodes where

there was no finding of fault, it has erred intrsatment of its employee, A.

[47] But that is not an end of it because, in addit@makes trenchant criticisms
of Pacific Blue’s investigation of the June 2008ident itself. Those criticisms have
also been referred to earlier in this section ef dietermination. First, the Authority
has already observed that Pacific Blue notified $ipecialist aviation medicine
practitioner who decided that A was unfit to flyf, the earlier incidents. If these
incidents were, as the Authority has already ewstaddl, not the subject of a
conclusive finding of fault against A, then theyinat and should not be relevant to
A’s fitness to fly and so ought not to have beerdenavailable to Dr Souter, the
specialist aviation medicine practitioner. Theaioysion to Dr Souter by Pacific Blue
was prejudicial to A’s ability to be appropriatedyaluated in relation to his medical
fitness to fly. It is not for a medical practitiento make judgments about whether to
take into account or not historical incidents helgtto the patient. The Authority
concludes that Pacific Blue erred in providing tiddrmation to Dr Souter.

[48] Next, A protests that Pacific Blue's investigatiohthe 10 June 2009 event
was substandard. None of the participants wetedgzomptly for drug or alcohol

use allegedly for logistical reasons. Nor was tRed Alert pill tested,

notwithstanding A’s ready acknowledgment that he lgiven such a pill to the

affected female flight attendant and to the otletipipants at the party. None of this
is good enough from the point of view of a properestigation. Given the nature of
the very serious allegations made against A ana@ahelusions which Captain Lowe
reached on behalf of Pacific Blue, it should haeerbself-evident to the employer
that drug and alcohol testing of the participantghd to have been undertaken
(whether or not it was logistically difficult, atagmed), and similarly, it ought to have

been apparent that the Red Alert pill should haaenltested as well. It may be that
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neither of those tests produced anything of valug,we can never know and the
Authority is satisfied that a good and fair emplgye the conducting of a proper and
full investigation into a most serious allegatiemguld have undertaken such tests in

order to inform its provisional conclusion.

[49] This becomes particularly apparent when Captaind’ewxplicit testimony to
the Authority on the nature of the pill administéres considered. Captain Lowe told
the Authority that he did not believe that A wasiést about the nature of the pill and
thought in effect that the pill that A had admiergld was of a different kind. This
conclusion, on its face, appears to the Authoritybe against the weight of the
evidence. Captain Lowe appeared to reason thaubedt was the pill that caused
the female flight attendant to be hospitalised, anded Alert pill would not cause
such damage, it followed that the pill that was amistered by A was not a Red Alert
pill. But that thesis seems to overlook the paksilihat the female flight attendant
suffered her collapse not as a consequence ofgakenpill (whatever it was), but for
other reasons. In this regard, Captain Lowe apgpahave discounted the evidence
that the female flight attendant was drinking hgaand had been in the spa pool at
A’s house for long enough to be seriously dehydratEurther, evidence to suggest
that the female flight attendant may have prediegdeerself to the kind of illness that
she suffered by virtue of her own medical histamas itself not, in the Authority’s

view, given proper weight by Pacific Blue.

[50] Next, on the nature of the pill itself, again as #uthority has noted earlier in
this section of the determination, Pacific Blueesfronted with uniform testimony
from three other participants at the party who suggal A’s evidence that the pill that
was administered to all of them by A was a Red tAlgil. Captain Lowe’s

conclusion appears to have been that those thtes participants were colluding
with A to encourage Pacific Blue to reach a conolughat was favourable to A. If
that was so, Captain Lowe himself confirmed thainbeer put to A the suggestion
that there was collusion from others to support vession of events; nor did Captain
Lowe tease out the inconsistencies (where there wech) in further questioning of
the other participants. Captain Lowe himself gpiteperly acknowledged during the
course of the investigation meeting before the Adth that he might have spent

more time investigating the inconsistencies ofdtieer partygoers.
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[51] So the Authority’s conclusion is that this was, tiuth, a substandard
investigation informed by an improper reliance astdrical matters which ought not
to have been part of the consideration of culpgbdt all. But, given that A did not
protest the final written warning which resultedrr this consideration, is it available
to the Authority to take matters any further? Moty did A not raise a personal
grievance at the time the final written warning wesued, but he also took no steps
subsequent to the final written warning issuing,hasmight have done given the
unfolding of events, within the 90 days after tesue of the final written warning.
Certainly, the Authority can make no finding abdbe justifiability of the final
written warning. There has been no protest abbat tithin time by A and
accordingly Pacific Blue’'s submission in that rejanust be supported; that is, that
given the final written warning is not part of thersonal grievance claim brought by

A, it is not available to the Authority to considbat aspect.
The eventsleading to the second suspension

[52] It is A’s conviction that at the end of the investiion into the 10 June 2009
incident, Pacific Blue issued him with a final wem warning and closed its
investigation yet the effect of what happened atfter issuance of the final written
warning was, A says, to reopen a closed investigatallegedly because new
information had come to hand, and then re-suspesd fat further inquiries could

be undertaken.

[53] There was a meeting between the parties on 2918bpte2009 at which
Pacific Blue says that it made it abundantly cléarA that the effect of its
investigations into his behaviour would, in the mat course, have led to his
dismissal but that in the circumstances of thiecascluding A’s recent loss of his
fiancee and his various undertakings to cease idgn&lcohol, undergo drug testing

and the like, Pacific Blue was minded to give A tast chance.

[54] That position of the employer’'s was reiterated tiniits letter of 1 October

2009. That letter carefully sets out the resulighe investigatory process after
providing a summary of that process. The lettedeswes six concerns that Pacific
Blue had and which were the subject of detailedudision at the 29 September
meeting. The letter sets out Pacific Blue's cosidas in relation to each of those
concerns and concludes thé&Pacific Blue's trust and confidence in you is

significantly diminished”
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[55] Despite the evidence that there were still sdinese ends’, Pacific Blue
decided to continue with the disciplinary process & conclude it by the issue of the
final written warning to A. Those loose ends imtdd the absence of the toxicology
report on the flight attendant from the party tdgetwith the fact that the Police were
still making their inquiries as a consequence ef complaint made to them by the
parents of the affected flight attendant. Pad#fice says it had no expectation that
the toxicology report would ever be available t@md there was no reason to think
that the Police investigation into A’s alleged bé@bar would reach a conclusion

promptly or indeed at all.

[56] Five days after the written warning, Pacific Blueaswvtold that A had
reobtained his medical certificate from the CAA & him to recommence flying
duties. Then, Captain Lowe was summoned to a ngeetith Police on 19 October
2009. That meeting included a representative @fNBw Zealand Customs Service.
Captain Lowe told those officials that A had belea $ubject of a disciplinary inquiry
and was about to recommence flying duties. Cagptaive’s evidence is that he
formed the view from the exchanges between Polick@ustoms representatives at
that meeting that their concerns were not narrofelyjused on the 10 June 2009
incident but were of wider application and relatedllegations that A was supplying
illegal drugs. Police asked Pacific Blue for nodéshe employer’s investigation into
A, which were provided after legal advice, and é®klso asked Captain Lowe not to
convey to A the fact of the 19 October meetingtsrcontents which Captain Lowe

felt obliged to honour.

[57] Captain Lowe sought from Police a written staten@nthe nature of their
inquiries. Pacific Blue has been criticised fokimg that step on the footing that it
was simply setting A up to suspend him again andgu®olice’s letter as the
necessary ammunition to do that. Captain LoweP#gwific Blue, says simply that he
wanted a detailed explanation of precisely whaidé concerns were in order that
he could evaluate the various competing obligatitias he had to Police on the one

hand, to his employee A, and of course to the tliagepublic.

[58] By letter dated 10 November 2009, Police advisept&ia Lowe that A was a
suspect in the supply of a Class C controlled daugyime under the Misuse of Drugs
Act 1975 punishable by a sentence of up to eigatsyamprisonment. The letter

makes no reference at all to the 10 June 2009 entibdut does contain two very
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strong statements about the possible risk to #neelling public of A continuing to
work. In the penultimate paragraph, Police say they are concerned that A's.
employment as a pilot may place your customersthadjeneral public at risk'and
in the final phrase of the letter they request ®atific Blue“... consider the safety

issues relevant to your industry”

[59] On 19 November 2009, Captain Lowe wrote to A intiintathat Pacific Blue

was contemplating suspending A again as a conseguanthe Police investigation
and until the outcome of the Police investigatioasvknown. Once the Police had
completed their inquiries, Pacific Blue indicatedA that the employer would then

decide if further disciplinary proceedings agalastould or should be undertaken.

[60] A meeting between the parties took place on 30 Ninex 2009 at which the
proposed suspension was debated but Captain Lasedusion was that havas

not willing to take a risk”and accordingly he wrote to A on 1 December 2009
confirming the suspension and advising that theension would remain in force

until Police had completed their inquiries.

[61] While the suspension was on foot, Pacific Blue dbugithout success, to
obtain Police’s file but did elicit from Police tlseiggestion that the CAA be advised
of the position. In fact, Police had themselveterred the matter to the CAA
contemporaneously with making the suggestion tafie&iue that it do so.

[62] On 19 January 2010, Police advised Captain Lowernmdlly that there was
insufficient evidence to proceed with criminal ds and that the investigation
against A was likely to be complete within the wedéitso on that date, Captain Lowe
received a formal request from the CAA to nameptitet who had been the subject of
Police investigation, that information having pasly been provided to CAA by
both Police and Pacific Blue orf'@o names” basis. Captain Lowe responded to that
second request from CAA and included in it a statetinto the effect that the Police
investigation was still continuing. A protests tthy this stage, Captain Lowe was
aware that the Police inquiry was coming to an ébelcause of the telephone
discussion he had had that very day with Police) that no charges were likely to
issue. Captain Lowe denies that he deliberatetyjech CAA in order to make things
more difficult for A. His evidence is that he to@AA the unvarnished truth which
was that the investigation had yet to conclude.ACBased on the information that it

had received from Police and Pacific Blue, decigiecbnduct its own investigation.
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[63] Also in late January, Captain Lowe saw for thet firme the toxicology report
on the flight attendant adversely affected after 10 June 2009 party at A’'s home.
That report identified that the flight attendantdh&aZP in her system. Much was
made in the evidence before the Authority of thet that Captain Lowe failed to
notice that the copy of the report given to himthg flight attendant was missing
page two and it was suggested that Captain Lowededilerately suppressed this
page because it was of assistance to A in his aagumin particular, the so-called
missing page referred to the subject individualimgvabnormally high levels of
acetone which was associated with, amongst othegsh prolonged periods of
fasting. One of A’'s arguments was that the subjedividual had been taking diet
pills which may be consistent with this informatidaut A’s complaint is that the issue
was not pursued by Pacific Blue. But, Pacific Bilié not see the second page of the
toxicology report until the statement of problemswied in the present proceedings.
Captain Lowe’s evidence is that, had he seen ihattime,“we would have taken
further steps, in particular askinghe affected individualfome more questions”

[64] On 16 February 2010, Pacific Blue received an eifnaih the New Zealand
Airline Pilots Association (ALPA) which it in turrhad received from Police,
indicating that the investigation into A was conipleand that there were no
proceedings to issue. This meant that althoughs&sond suspension was on the
footing that the suspension would remain in plangél Police had concluded their
investigations, while that process by Police hagnbeompleted, in the meantime, the
CAA had commenced its investigation and PacificeBhad received the toxicology
report on the affected flight attendant. From RPa&lue’s standpoint, the toxicology
report suggested that A had not been honest inpresious dealings with his
employer because it suggested that illegal drugk deen present at the event on
10 June 2009 and that in principle then, A may Hasen guilty of supplying illegal
drugs rather than the harmless herbal pills whiatiadmed had been supplied.

[65] A claims that this second suspension caused himddantage because of
unjustified actions of Pacific Blue. The disadway# evident is plain to see; A was
precluded from continuing his flying duties becao$e¢he further suspension. Were
it not for the second suspension, A would have dgeémg again after a month on
ground duties. The real question is whether theas any unjustified action by
Pacific Blue. If there was not, then the evideisadvantage to A cannot ground a

personal grievance.
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[66] A says that Pacific Blue had concluded its invesian into the 10 June 2009
Issue, issued a final written warning and it wasawailable to Pacific Blue to reopen
the investigation just because the Police now sdemeerested in the matter,
particularly when Pacific Blue knew of the Policerolvement immediately after the

10 June incident.

[67] It will be remembered that the Police were involviedthe 10 June 2009
matter, not as a consequence of anything Pacifie Bld, but because the parents of
the affected flight attendant complained to PolicBlotwithstanding the fact that
Pacific Blue did not initiate the Police’s inquiieit is clear from the evidence that
Pacific Blue knew the Police were making those ings. A protests that if Pacific
Blue had wanted to reserve its position pendinggkeance of the Police decision on
the matter, then it ought to have made that clelaennit issued the final written

warning and it did not.

[68] Pacific Blue says in response that it did not us@erd the Police to be
inquiring into the 10 June incident but rather imipg into a wider allegation that A
was guilty of supplying illegal drugs. That poaitiis consistent with Captain Lowe’s
evidence of the meeting he had with Police on 1®ksr 2009 and more particularly
absolutely consistent with the letter that he nem@ifrom Police dated 10 November
2009 in which there is no reference at all to then¢és of 10 June 2009. Of course,
Captain Lowe would have been aware that the gemdsiolice inquiries was the
complaint from the family of the affected flighttedant which was about the party
at A’'s home on 10 June 2009. But Pacific Blue ghypd the Police inquiries may
well have had their genesis in that event, but thair concerns appeared to be
broader based than that. That view of the evidehcather supported by the presence
of the Customs official at the 19 October 2009 rnimget The presence of that official
at the meeting does tend to confirm the view ghaider issue was in play. Customs
are interested in matters of border protection tedtransport of illegal substances
across national borders rather than the commissiamiminal offending within the

jurisdiction.

[69] In response to Captain Lowe’s claims in that reg&detorts that Captain
Lowe’s email of 4 November 2009 soliciting the 16MWdmber response from Police,
refers specifically and only to the incident of Jithe. The first sentence of the

relevant email simply say®re you able to send me something that statesNee
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Zealand Police are formally investigating the iremd on 10 June?” That may well
be the question that Captain Lowe asked, but mois in the Authority’s view, the
answer that Police provided. Their answer, aAttbority has already made clear, is
of wider compass. It would have been availabl@atice to simply send a response
referring exclusively and only to the 10 June natet they chose not to do that and
gave a broader response which the Authority istledtito take notice of. That
broader response suggest a wider compass to thei@sgand in those circumstances
it seems axiomatic that in a safety-sensitive itgusuch as commercial aviation, a

good and fair employer would exercise some conaiderdegree of caution.

[70] At the time that the suspension was enacted, iPdgifie, on the evidence
before the Authority, expected that the suspensiounld run its course until Police
had finished their inquiries and on the basis thate was no case to answer (the view
that A had consistently maintained, including ie tiscussions between the parties
prior to the decision to suspend), then A wouldehbeen available to commence his
normal duties again, were that all that was theplay.

[71] But other factors became relevant during the coafgbe second suspension,
in particular the independent investigation of thAA and the emergence of the
toxicology report. The Authority deals with theximology report in the next section
of this determination, but so far as the CAA’s istvgation was concerned, A seeks to
paint that involvement as being the responsibdityPacific Blue, maliciously doing
everything it could to ensure that A did not flyaiig The Authority does not accept
that the evidence supports any such conclusiortifi@®8lue cannot be, and is not,
responsible for the activities of independent statuagencies. Pacific Blue can no
more control the activities of Police than it che activities of the CAA. Pacific Blue
did its level best, the Authority is satisfied,pmtect A’s reputation with CAA and to
ensure that the information provided to CAA by Redslue was no more and no less
than that which the law required. Pacific Blueilgedately did not provide CAA with
material about A on a named basis until it wassBatl it was required to do so by
law. Whatever Pacific Blue did in respect of tmeyision of information to the CAA,
it is apparent from the evidence that Police alswided CAA with information about
their activities in respect of A and plainly, PaciBlue can have no control over what
Police disclose to other agencies. The attempA by paint some sort of conspiracy
where Captain Lowe in particular is cast as thdigect of A’'s misfortunes, simply

does not stand up to scrutiny. Captain Lowe is\aad responsible for many of the
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significant decisions made by Pacific Blue in nelatto A’s employment, but Pacific
Blue and/or Captain Lowe cannot be responsible tha activities of statutory
agencies whose influence, work and process, thes ha control over whatever.

[72] As the Authority has already noted, even if Padffice had failed to provide
any information to CAA naming A, CAA would have abted that information from
Police at about the same time. Furthermore, @vident from CAA’s response that
their concern was not just whether Police were gdéinbring charges against A but
rather the wider question of whether the very te#cf having come to the notice of
Police was itself something that impacted on A®dss to fly a commercial

aeroplane.

[73] In all the circumstances then, the Authority is petsuaded that the second
suspension of A by Pacific Blue was improper andhat footing, A’s grievance in

this regard must fail.
The alleged unjustified dismissal

[74] Pacific Blue says that the arrival of the toxicotogeport provided it with
viable evidence that illegal substances had bdantat A's party on 10 June 2009
contrary to the advice that A had given earlier ainich formed the basis of Pacific
Blue’s decision not to dismiss A for serious misdoct. Consistent with his earlier
submissions, A alleges that in reopening the 1@ R009 matter, Pacific Blue is not
behaving as a fair and just employer would. Hesgshgt Pacific Blue ought to have
“reserved its position”if it was intent upon leaving open the prospeet the matter
could be looked at afresh. But that begs the guesf whether Pacific Blue knew or
ought to have known that the toxicology report miglcome available at some point
in the future. The evidence is clear that Pa@fice had no idea that it would ever get
access to the toxicology report and its arrivalamuary 2010 seems to have literally
come*“out of the blue”. In any event, Pacific Blue maintains that iaisilable to it
as a fair and reasonable employer to review mateglavant to an inquiry, as it
becomes available, and that there cannot be admtdast rule which precludes the

consideration of material discovered subsequently.

[75] On 18 February 2010, Pacific Blue wrote again tovAh a copy of the
toxicology report and invited him to comment on htve contents of that report

could be squared away against his previous statsmeéncomplains that, on its own
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admission, Pacific Blue had had the toxicology regehich it actually received in
two bits, p.2 being separate from the balance efréport) for fully a month and had
not disclosed it to him. That is true, but nothiagns on the delay; Pacific Blue is
entitled to take the time to reflect on its posit@and decide what to do next. During
the course of the month, A remained suspended gnspasuffered no material

disadvantage.

[76] Much of the debate between the parties in relateothe toxicology report
revolved around technical issues to do with the eitwhich BZP metabolised and

arguments about where the BZP had come from ifirgteplace.

[77] After considering submissions made on A’s behalfifc Blue wrote to A on
21 April 2010 setting out its continuing concerridhis letter clearly expresses Pacific
Blue’s provisional conclusion that the new evide(tbe toxicology report) materially
changed the facts on which the final written wagnivas issued in that the anxieties
that Pacific Blue had about A’s honesty at the tithe final written warning was
issued were magnified now by this new evidences timereasing Pacific Blue’s

anxiety about whether it could have trust and aw@rfce in A as a commercial pilot.

[78] There was then a lengthy engagement between thieg)aepresentatives in
which Pacific Blue endeavoured to extract from Al dus representatives the Police
file in relation to A’s allegedly improper activés. In the result, A would only release
a portion of the Police file but it was enough tite the anxiety of Pacific Blue
which noted that the Police report indicated thatas suspected not just of supplying
Class C drugs but also Class A drugs. Furtherfie@&lue points out that the Police
report amply demonstrates its earlier conclusioat tRolice were not so much
interested in the events of 10 June 2009 but rathiye wider issue of whether A was
responsible for a range of criminal offending untler Misuse of Drugs Act 1975.
Pacific Blue understandably argues that if A hathimg to hide, it was difficult to
explain why he had vociferously opposed PacificeBhaving access to the full Police
file. It is suggested by Pacific Blue that these ot the actions of an employee with

nothing to hide.

[79] It is clear from the evidence before the Authotitat A made a deliberate
decision not to allow Pacific Blue access to théPuwlice file prior to the dismissal,
notwithstanding Pacific Blue’s specific request tioe full file and its identification of

particular matters from the summary file which wibbke elaborated upon helpfully in
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the full file. On being advised that A was refugifurther access to the Police file,
Pacific Blue indicated it would make its decisiomthe outcome of the investigation
on 25 May 2010. It is clear from Captain Lowe’sdewice to the Authority that the
very fact that A had failed to provide the compl@wlice file was itself a relevant
factor which Pacific Blue had to take into accoumtespect of the decision it had to
make on the outcome of its inquiries. That faoypted with A’s refusal to respond
to the final questions asked by Pacific Blue basedits consideration of the
information before it (including the Police summétg) were matters which weighed

in Pacific Blue’'s consideration of the issue.

[80] In seeking to challenge the employer's decisiondigmiss, A first of all
attacks the allegetteopening” of the earlier investigation relating to the ewent
10 June 2009 on the footing that, that matter lpyieen disposed of by the final
written warning, it was not available to PacificuBl to re-litigate it. This is the
“double jeopardy” argument which underpins much of A’s attack on Wy that
Pacific Blue has approached the disciplinary ingesibn and its outcomes.

[81] But whereas the Authority was prepared to accepetivas a viable challenge
to reliance on material which had not been defialti concluded with negative
findings against the employee, the position is wtise in respect of Pacific Blue’s
introduction of the toxicology report. This is gemely new information. It was not
available to the employer at the time that the Ifiwaitten warning was issued.
Indeed, it is plain to the Authority on the evidenthat it was the employer’'s
conviction at the time that the final written wargiissued that it would never be
available. When it suddenly became available ditgr“out of the blue”, the
Authority is satisfied that an employer in a safetysitive industry such as
commercial aviation would have been negligenemmts of its statutory duties under
the Civil Aviation Act as well as its obligationnder the Health and Safety in
Employment Act 1992 if it had failed to take mastéurther.

[82] Atfter all, what were the options available to PiaciBlue? It could have
simply ignored the toxicology report on the footitigt it had already dealt with A
and that was an end of the matter. But if it didttand there was subsequently an
accident involving A in which others were hurt (uding potentially other employees
of Pacific Blue), then Pacific Blue would have éailto meet the standard set by the

Health and Safety in Employment Act and by the IGAwiiation Act as well. Clearly,
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Pacific Blue has obligations of fairness and eqtotyts employees. But arguably, it
would have failed in that duty as well if it hadtrdisclosed to A the fact of the

toxicology report and sought his observations on it

[83] The toxicology report is not of itself definitiveroof that A lied to his

employer or indeed that the BZP that appeared ensifstem of the affected flight
attendant had been put there by A. Natural justcpiired Pacific Blue to put the
toxicology report to A and seek his response. Wuw that A’'s response was, in
Pacific Blue’s view, implausible requires it to ciher whether it should take further

steps.

[84] Plainly, having become even less satisfied with Aésponses than it was
previously, Pacific Blue would have been failingit® duties if it had not taken steps

to address the issue.

[85] That view of matters is supported by the suppleargrgvidence coming from
the Police summary report and A’s continuing refusarelease the whole report
despite having previously indicated an intentionmeke that available to Pacific
Blue. Captain Lowe described the Police summapgnteas‘incredibly concerning”
and for obvious reasons. Even in the summary teploere was material which
supported Pacific Blue’'s doubts about the veraaity\, suggested that the drug that
he was handing out was not a herbal pill at ald adicating more broadly an
involvement in the drug scene which would have baeathema to Pacific Blue’'s

vision of the"steadfast” nature of a pilot’s calling.

[86] Finally, Pacific Blue reflected on A’s continuingfusal to allow the release of
the full Police report and/or to respond to patticguestions asked by Pacific Blue at
the eleventh hour. Pacific Blue rightly draws tAethority’s attention to the
requirement that parties must Bactive and constructive”and “responsive and
communicative”in their dealings with each other. That represahe statutory
obligation of good faith which each party has te tdther. There can be no claim by
A that he was withholding the Police file with a&wi to not incriminating himself as
the Police had, by this time, already determineat they would not lay charges so
there was no prospect that, in releasing accesisetdile, A would be in danger of
incriminating himself. All he was doing in fact svanaking it more difficult for

Pacific Blue to reach a fair and measured concfualmut the matters in contention.
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[87] In all the circumstances of the present case, titbdity is not persuaded that
A has made out his claim to have been unjustifialgynissed from his employment.
The legal test set out in s.103A of the Act (at timee this dismissal took place),
requires the Authority to consider whether a faid gust employer would conclude
that dismissal was the appropriate response tgdtieus misconduct found after the

conducting of a proper and full inquiry.

[88] First, there is no substantive criticism of PacHllue’s process save for an

eleventh hour claim that Captain Lowe was somehadaseol because of some

specious claim about an episode of such little egqnence that Captain Lowe was
initially unaware of it. Save for that last diteltempt to challenge process, there is
no claim that the process was unfair or unjust tad is right and proper. Pacific

Blue adopted a fair, measured and reflective pgteseach the conclusion that it

did.

[89] The criticisms that A makes and which are well fdedh relate to the over-
enthusiastic reliance on the earlier episodes moareer where there was no finding
of fault. It cannot be fair and just for an emmoyo take account of those matters
when no conclusion is reached. If an employer gssto rely on earlier events, the
law requires that those earlier events have anom#cwhere a finding of fault is
made against the employee. In such cases, iasonable for an employer to say
there is“a course of conduct’which it is entitled to take into account. Thssriot
such a case. This is a case where there were dvliereincidents, one anyway of
which was generated from a source which, with & lvill in the world, was hardly
impartial and Pacific Blue ought to have rejectagl eeliance on those matters out of
hand.

[90] Furthermore, A is right to complain about some loé¢ tinfelicities in the
investigation of the events leading up to the fwalkten warning. Certainly, as the
Authority indicated earlier in this determinatidhere are some matters where Pacific
Blue could have more diligently inquired into tharficipants at the subject party,
more assertively had drug testing done of all pgudints in a timely fashion, and had
the pill that A alleges was distributed, analys&ult none of those matters go to the
heart of the decision to dismiss A for misconducctfact, all they do is inform the
decision to issue A with a final written warninghieh he accepted. Given that

acceptance, it is not available to A to subsequaraimplain that in fact these matters
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were part of his overall complaint of personal gaiece. If that is or was the position,
A should have made the raising of a grievance aripriwithin the 90 days provided
by law, or have sought to raise it out of time whie has not chosen to do. The only
relevance that those matters can have is in respettte final decision to dismiss
and/or to the grievance claimed in respect of diaathge, which the Authority has

already rejected earlier in this determination.

[91] As to the influence those failings A relies uponwéa relation to the decision
to dismiss, the Authority is satisfied that the idem to dismiss rests fairly and
squarely on the assessments Pacific Blue madéaimoreto the toxicology report and
the difference between it and the responses prdvidaeviously and

contemporaneously by A, and information derivedhasitfrom the summary Police
file antithetical to A’s interests and inferenceawin from A’s continuing refusal to

provide the full Police file and/or respond to partar questions.

[92] The Authority is satisfied that Pacific Blue’s agtiin dismissing A was what

a fair and reasonable employer would have dondenparticular circumstances of
that case, having followed a fair and reasonablecgss of investigation. The

Authority is satisfied that the particular circumnstes of the case include a
consideration of the safety-sensitive nature ofdinéne industry and, in consequence,
Pacific Blue’s obligations both under the Healtld &afety in Employment Act and

the Civil Aviation Act.

Werethere breaches of good faith?

[93] A alleges that Pacific Blue breached good faititsrdealings with him. The
Authority has carefully reflected on that submissand in traversing the evidence, is
unable to find any suggestion that good faith heesntbreached by Pacific Blue. To
the contrary, the only evidence of breaches of gad come from A himself in his
failure to engage openly and constructively wits Bmployer in the course of the
various investigations undertaken by Pacific Blugiy the latter stages of A’s

employment.
Deter mination

[94] The Authority has not been persuaded by A that &g dny viable personal
grievance, either in respect of unjustified dismissr in respect of a disadvantage
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caused by unjustified actions of the employer ras he satisfied the Authority that

Pacific Blue has been guilty of breaches of godtth fa

[95] The only matter on which A has been successful gatisfying the Authority
that there were infelicities in the initial handjif the investigation of the 10 June
2009 event and the unreasonable reliance thati®&tife placed on earlier unproven
episodes, but the Authority is not satisfied that af those matters impact on Pacific
Blue’s decision to dismiss, save to the extent thattoxicology report, the summary
Police report and A’s conduct in preventing PacBice’s access to the full Police
report, cast grave doubt on responses already diyeA. The Authority accepts
Pacific Blue's submission that, because A has eeithised a grievance in relation to
the initial final written warning nor sought to lesuch a grievance considered out of
time, the only relevance that those matters pengito this earlier period can have is
insofar as they inform the employer’s behaviourespect of the factual matrix for

grievances that have been raised by A.
Costs

[96] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



