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FURTHER DETERMINATION OF THE AUTHORITY

Introduction

[1] When this matter first came before the Authority2@nJuly 2010, A requested
prohibition of the publication of his name. Thahasvagreed to by the respondent
(Pacific Blue) on the basis that it too could hgwehibition of its name being
published. The Authority made those orders antb as that order remains in place.
In respect of Pacific Blue, the prohibition ordeasvremoved by the Employment

Court when the Authority’s decision on interim r&istement went on challenge.

[2] The Authority’s conclusion in respect of A’s applion for interim

reinstatement was that he ought to be reinstatg@tden leave. That decision went



2
on challenge to the Employment Court and was owmsetli The underlying
substantive personal grievance remains and is tdvdzed by the Authority in
February 2011.

[3] In the meantime, there are interlocutory mattemsceming disclosure which
counsel have agreed to be dealt with on the papefst is those issues which are the

subject of this determination.
Issues
[4] There are three matters requiring the Authoritygsision:

(@  The disclosure of the email traffic between Padffice and the Police

concerning A;
(b) Disclosure to Pacific Blue of A’s Police file; and

(c) Disclosure to Pacific Blue of correspondence betw&end the Civil

Aviation Authority.

[5] It is a truism that, strictly speaking the Authgritas no power to order
disclosure. However, the Authority does have poteesummons witnesses and to
require those witnesses to bring with them reledmtuments and other materials. It
follows that, in a practical sense, the orders Bo@r@m the Authority are more than
an academic exercise; the Authority can and witedeine the issues in a practical

way.
Should the Police emails be disclosed?

[6] The factual position is that in the preparationsthe substantive and interim
investigation meetings of the Authority, counsel fo sought disclosure of all the
email traffic between Pacific Blue and the Polietating to A. It is Pacific Blue’s
position that it has complied with that requestl&nJuly 2010 but that in accordance
with s.29(1)(a) of the Privacy Act, parts of sonfetloe emails were redacted to
prevent either the disclosure of the affairs ofeotlndividuals or because the
information did not contain personal information the applicant. Also sought by A
is communication details between Pacific Blue arsl®@dllins, a former colleague of
A.
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[7] As to that last mentioned request, Pacific Blugsifion is that it has provided
all of the information it has concerning its engagat with Ms Collins and that it
does not have a copy of any statement she mayrhagie to Police.

[8] As to the more general issue of the email trafitween Pacific Blue and
Police, A is in the difficult position of trying tpiece together what may be in the
concealed parts of the emails traffic and in thmesumstances, the risk is that a party
in A’s position may effectively start at shadowsor the Authority’s part, counsel for
Pacific Blue indicates that the editing of the valet emails is for proper purposes and

I am inclined to accept that assurance at facesvalu

[9] However, for the avoidance of doubt, | propose tdeo Pacific Blue to
disclose the subject emails to me without editind & do this as a matter of urgency
so that | can peruse them and hopefully reassur@a#there is nothing relevant in the

edited-out material.
Should A’s Police file be disclosed?

[10] A claims that Pacific Blue is simply try to haveo#imer bite of the same cherry
in that it has already applied for disclosure af ®olice file and the Authority has
already turned that application down. It is thesipon that Pacific Blue made
application on 6 July 2010 for the disclosure of tRolice file held on A. That
application was made by Pacific Blue in anticipataf the upcoming urgent interim

reinstatement hearing in the Authority.

[11] The Authority declined the request then, on theisbésat the Authority’s
responsibility was to consider what the employet idi reaching its conclusion to
dismiss A for misconduct and a Police file whictdHzeen closed literally months
before would not assist the Authority in its taskut more succinctly, the Authority’s
view then was that the Police report had no prebatalue. A invites me to reach a
similar conclusion again and, in so doing, is iragly critical of Pacific Blue for
raising again a matter which the Authority hasadsedisposed of.

[12] | have carefully considered the submissions pretfeon behalf of Pacific
Blue, especially to establish if there is anythingsh in those submissions which
would encourage me to change the view that | forneadlier and which |
communicated by the notice of direction dated 9 A@10. | am satisfied that the
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Police file is not relevant to Pacific Blue's deois to dismiss for misconduct. That

conclusion is, of course, consistent with my eadiecision of 9 July 2010.

[13] However, it seems to me that A's Police file is Hhgrelevant to the
Authority’s investigation, especially in respect reimedies. | accept Pacific Blue’s
submission on that point is well founded. Aftek, #he Authority’s obligation has
changed since July 2010 where the Authority waseored only with the decision of
Pacific Blue to dismiss and the application A méafeinterim reinstatement pending
the disposal of his substantive grievance. Now thea Authority is required to
consider the wider issue of remedies, and that imelyde reliance on the dictum in
Salt v. Fell [2008] ERNZ 155.

[14] Because | think that the utility of the Police rep@ any) goes to the question
of remedies, | am not persuaded that the Poliee dilght to be provided to the
respondent. If the Police file has any relevartcallait is, | am satisfied, relevance
which the Authority itself is able to discern araké into account when reaching
conclusions about remedies, should that point behed. Plainly, in order for the
issue of remedies to be in play, A must have beetessful in his substantive
personal grievance and only at that point wouldRbéce file have any relevance in

my judgment.

[15] It follows that I require the Police file to be digsed to the Authority but not
until issues of liability have been determined.alpractical sense, what will happen is
that once the substantive hearing of the employmaationship problem has been
completed, the Authority will first address liabjiand before considering remedies
will notify the parties’ counsel of the decision dibility. If the decision is
favourable to A, then the Police file will be remgd to be disclosed, but only to the
Authority. If A is not successful in the substaetmatter, then no further steps need

to be taken.

Should the correspondence between A and the Civil \Aation Authority be
disclosed?

[16] Pacific Blue argues that communications betweeth @@ Civil Aviation
Authority (CAA) is highly relevant to the Authorityinvestigation and particularly,

again, to the question of remedies, assuming Adsessful.
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[17] Pacific Blue argues persuasively that it is impatrtéor it to understand the
reasoning process used by the CAA in eventuallyclooing that A was fit to fly.
This is particularly so when the draft s.15A regooim the CAA contained material
which wasadverse to A’s fit and proper person status. Having been advised of that
circumstance on 23 September 2010, it is perfeetigonable that Pacific Blue would
want to understand how the final decision made H®y Director of the CAA on
11 November 2010, resulted in a clearance to Bome of that material has been
disclosed by A to Pacific Blue but not all of it.think it is appropriate that it is all

disclosed and disclosed not just to the Authorityyddso to Pacific Blue.

[18] This is because Pacific Blue, as much as the Aityhior its decision-making
role, must understand how the CAA came to concluidat it did conclude and must
be able to satisfy itself that such a decisionui§igently robust if, for instance, the
Authority is minded to permanently reinstate A.that circumstance, it is not just the
Authority that will need to be satisfied that pemaat reinstatement is an achievable
remedy, but also Pacific Blue itself. Without Ri@cBlue’s at worst tacit acceptance

of that possibility, arguably any reinstatement lddoe an impossibility.

[19] In submissions for A, Mr McGinn eloquently urgesttie Authority the need
to constrain any demand for full disclosure on ltasis, amongst other things, that it
would compromise the integrity of the CAA’s proces8mongst other things, it is
suggested that the Official Information Act requést such information filed by
Pacific Blue is likely to be turned down on suchgraund. It is suggested that if the
Authority is minded to require disclosure, therslitould be limited to the matters
relevant to the employer’'s own investigation asviamesly defined in the email of
22 April 2010.

[20] | think the correct way to approach this issueignticate that as a matter of
principle the Authority wishes to have further destre, both to itself and to Pacific
Blue, of the CAA material. It is suggested theraynbe a number of ways in which
that material could be treated sensitively. Oney vadoviously is to limit its
availability but the difficulty with that arrangemieis that the Authority’s firm view is
that Pacific Blue should have access to the matasiavell as the Authority itself.
Another way may be to limit the extent of the miallebut either way the Authority
will direct counsel to engage with a view to comungwith a formula that meets the

parties’ needs but also satisfies the Authoritgguirement.



Determination

[21] The Authority makes the following orders:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

Pacific Blue is to make available to the Authoriag soon as
practicable a complete and unexpurgated set ofethails between

itself and Police relating to A;

The Authority will endeavour to give urgency to tpherusal of that
material and will then provide to the parties itsw of the portions

that have been edited out and their relevanceyif a

Should further orders need to issue in relatioth&d particular aspect
of disclosure between the parties, a proper oppaytdior counsel to
be heard will be provided before any definitiveenslor directions are

made;

If A is successful in proving his personal grievarand is thus entitled
to have the Authority consider how to remedy thatspnal grievance,
A will provide to the Authority alone a copy of hi®lice file which
the Authority will be able to refer to in the coxteof considering

issues of remedy;

Once the Authority’s determination issues, the Wié be returned to
A;

No copy of the Police file will be made nor willbe provided to any

other party, including Pacific Blue;

Counsel for the parties are to engage with a viewstablishing how
best to fulfil the Authority’s direction that theommunications
between A and the CAA be fully disclosed, both &ziRc Blue and to
the Authority;

Such conferring between counsel is to be undertad®nsoon as
practicable and the Authority advised of the cosidn of such

discussions;

Leave is reserved for either party to seek furtivders.



Costs

[22] Costs are reserved.

Member of the Employment Relations Authority



