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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, ABC Developmental Learning CentfeZ)(Limited (ABC)
contends that the respondent, Ms Rebecca O’Mesaia,breach of her employment
agreement having failed to fulfil her obligationsder an arrangement known as a
Return of Service (ROS) Agreement. It was injialaimed that as a result she owed
ABC the sum of $12,123.24.

[2] Ms O’Meara conceded the validity of a portion oé ttlaim but disputed part
of it on the grounds that ABC had misinterpreteel ROS Agreement. She said the
amount owing was $6,170.25 and that this has bewe than paid through a sum she

subsequently forwarded and monies ABC withheld (opprly according to
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Ms O’Meara) from her final pay. Ms O’Meara madetlier concessions during the

investigation meeting, as did ABC.
Acknowledgement

[3] Unfortunately a considerable period of time hasspdssince the investigation
meeting. The situation has arisen as a resulheffile being inaccessible for a
considerable time due to Christchurch’s earthquakesnpounded by workload
issues. | appreciate the parties patience anétragy inconvenience suffered.

Background

[4] Ms O’Meara commenced employment with ABC as an alffied teacher at

its Queenstown centre on 5 June 2007. From comenesitt she had a desire to
address her “unqualified” status and become a fir@kearly childhood teacher. She
says she was encouraged to do so by the then Aesmdér for the Lower South

Island, Ms Davina Jones, who advised that ABC wqalg for the required training.

[5] Ms O’Meara therefore investigated her options amdecember asked that
ABC support her study toward a graduate diplom&anly Childhood Education at
Auckland University. At the time, and this wasaguised in Ms O’Meara’s letter of
request, ABC’s policy envisaged study through thevNZealand College of Early
Childhood Education in Christchurch. Ms O’'Meardabthat it would take her two
years to complete her diploma in Christchurch Inait it could be done in one at
Auckland University as a result of the Universityascognising qualifications she
already held. The letter closes with the statenhéedl by signing on for two further

years with ABC once qualified, | will be extremedjuable for the centre here in Queenstown

and for ABC in the long term.

[6] ABC claims that this last phrase confirms Ms O’Meaias, even at this initial
point, aware of the ROS agreement and the bonéigpgirements there-of.

[7] ABC agreed to the request though there was somey del finalising the
arrangement due to issues over the required papeamal the rate of pay that would
apply to Ms O’'Meara. Using her then applicable deai name, Ms O’Meara signed
the ROS Agreement on 1 February 2008. The agreamas:
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Return of Service Agreement
This certifies that | agree to the following:
1. My employer will incur the costs of practicundatudy fees.

2. | am required to provide a Return of Service of years to
my employer, from the completion of the course.

3. If | fail to complete the two years of Return ofv&ee, | will
be required to pay my employer all practicum cests study
fees paid.

4, This Agreement operates along side and does nettadihy

other existing return of service agreement thatdynmave

with my employer.
[8] The meaning oétudy feess obvious. The phraggacticumrefers to a course
requirement that Ms O’Meara undertake work expeeeat other early learning

centres.

[9] Ms O’'Meara completed the course, though when idigpute. She claims
completion occurred when she finished and passe@rtal practicum on 27 February
2009. ABC claims that she did not complete thelification until 20 April. This
date is identified as Ms O’Meara was not registaea teacher until 14 April and did
not advise ABC of her new status until 17 Aprilerthdvice could not then be acted
upon till the next working day — the 20 ABC adds that qualification could have
occurred no earlier than 6 March. That was the daywhich Ms O’'Meara was

recorded as being eligible to graduate by the Usitye

[10] In the interim an issue had arisen over the paymémns O’'Meara’s wages
whilst attending block study weeks. Ms O’Meara was$ paid for the last of these,
though she had for previous attendances. Shadrdigewith ABC who replied staff
were not entitled to payment for block study. MM@ara responded by advising that
notwithstanding the policy Ms Jones had given adeutaking that these periods
would be paid. After some discussion and corredpnoe ABC conceded Ms Jones
had agreed that ABC would make these paymentsit alitbout authority or Head

Office knowledge.

[11] That led to an amendment of the ROS Agreement thighwordsand block
coursesbeing added to para.3 of the Agreement and thigapgpon a new version
signed by Ms O’Meara on 30 September 2008. Stweber, claims that the words

were added after she had signed and without hewlkdge or agreement. ABC
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claims that the amendment was made after a dissusstween Ms O’Meara and
Ms Sharon Harris-Scoble, the Human Resources Managehich Ms Harris-Scoble
claims to have emphasised that Ms Jones acted rimyagtely before conceding
payment provided those amounts were also recognmigiih the ROS agreement.
Ms Harris-Scoble claims that this amendment wasotilg reason why Ms O’'Meara

was asked to sign another agreement.

[12] Completion of the course led to both promotion taldied teacher and a
significant pay rise for Ms O'Meara. As said eanlithese took effect on 20 April
2009 and ABC consider the same date applied tcoh@mencement of the service
period required by the ROS agreement. Ms O’Meavalavtherefore remain until at
least 19 April 2011.

[13] She did not, and in April advised that she intentiedesign with effect
30 April 2010. ABC responded with a letter dat@dApril 2010. It reads:

Dear Rebecca

As you are aware, you entered into a Return of iSeragreement
with the Company for paid practicums, fees andlblweeks. As you
have resigned, you are required to repay all costéd by the
company towards your practicums, fees and blockksveg 30 April
2010 in full. Please find enclosed an invoice tliegthe amount.

If the full amount is not received legal actionlwibmmence to secure
the balance owed. No negotiation will be entemedoi for part or
ongoing payments.

Please feel free to contact me on ... if you haydamher questions.
Kind Regards

Steven Bennett
Human Resources Advisor
ABC Learning Centres

[14] Ms O’Meara replied on 22 April. Included theregna view that:

Clause 3 of the ROS agreement states that “| velrdquired to pay
my employer all practicum costs and study fees”paithere is no
mention in this of being required to repay wagesly csuch fees
incurred by ABC for my practicum and study. Acaugty | do not
accept that any wages paid to me by ABC over thisop are
repayable.
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[15] Ms O’Meara then goes on to refer to the effect ahisry of Education
subsidies and the view her status as a final yeateat benefited ABC in respect
thereof. ABC disputes this and therefore rejecdtesd resulting suggestion that the
debt be reduced in proportion to the time alreagtyedd. She also points out that the
ROS agreement has no provision regarding the tirofrthe payments and puts up a
proposal for payment over time before commenting tba provisions of her
employment agreement as they relate to employnedationship problems.

[16] ABC replied on 26 April. The letter reads:

Your letter dated 22 April 2010 refers.

The terms of your Return of Service Agreementsemeclear.

. ABC committed to paying paid practicums, study fees
and block weeks. ABC met in full this commitment.
. You in turn committed to work for two years

following completion of your study and becoming a
provisionally registered teacher. You are currgntl
meeting this commitment.

You are correct in that you could have chosen abmimof different
avenues to undertake your training. You refer tad§link for

example. You chose a Return of Service with ABause after
completing the two years work as a provisionallgiseered teacher,
and, provided you completed the two years work,wauld be free of
all study debt without having to repay anythingo bdther scheme
offers this.

You became a provisionally registered teacher &¥ec20 April
2009. You are therefore free to resign from ABi€ctiive 19 April
2011.

If you do not work the two years following becomagegistered
teacher you breach your commitment to your colleagyour Centre
and to ABC. You already agreed in your Return efvige that
should you do this, you would refund all moniesdpai respect of
fees, paid block weeks and paid practicums.

Should you continue with your decision to resigfeative Friday
30 April 2010, then meet your agreement to refdred rhonies, and
pay $18,638.25 on or before Friday

If the full amount is not received legal actionlwibmmence to secure
the balance owed. No negotiation will be entemedoi for part or
ongoing payments. The Company is entitled to wak&tever means
it believes appropriate. This will include BaycpreEmployment
Court and High Court, and will also include advigithe teachers
Council with recommendations.

Yours sincerely
Sharon Harris-Scoble
Human Resources Manager



[17] Ms O’Meara responded with a further letter datedAp@il 2010. In that letter
she offered to pay the amount that she, at thag,tioonsidered owing; namely
$6,170.25. She reduced that by the amount of wHges outstanding and paid the
residual amount - $4,789.76.

[18] The residue sought by ABC related to wages Ms Oillaaceived whilst
absent on practicums ($9,930.00) and while attendilock courses ($2,532.00).
This amount is reduced slightly by subsequent reitiations in respect to the
amounts withheld from Ms O’Meara’s outstanding payhich allegedly left
$12,123.34 owing. That sum has been amended fuafter various concessions the

parties made during the investigation meetingiolt stands at $11,987.67.

[19] The parties also canvassed issues about the edisemnich Ms O’'Meara
could be replaced and that of whether or not reustas a qualified trainee or teacher
could be used to assist ABC in respect to statdifignthough these issues do not

impact on those | must decide and will not be dised further.
I ssues

[20] Itis not disputed that Ms O’Meara is in breaclird ROS agreement and that
something is due to ABC. It is the amount thaligputed. The issues canvassed at

the investigation meeting were:

a. Whether Ms O’Meara need reimburse ABC for wagegived while

on practicums (see paragraph 21 below);

b. Whether Ms O’'Meara need reimburse ABC for wagegived while
attending block study weeks (paragraphs 22 to Rnhe

c. If the answer to either (a) or (b) is yes, sholle amount payable be

gross or net (paragraphs 25 to 29 below);

d. Whether or not Ms O’'Meara should reimburse ABCtha tuition fees
(paragraph 30);

e. Whether or not Ms O’Meara should reimburse the @8mponent of

the tuition fees (also paragraph 30);
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f. Should the amounts payable be reduced as a resiis @'Meara
having served a portion of the two years requirielden (paragraphs 31
to 32);

g. If the answer to (f) is yes, what is the applicgideiod (paragraph 33);

and

h. Did ABC improperly deduct $344 from Ms O’'Meara’sndi pay
(paragraph 34).

Deter mination

[21] The first issue is whether or not Ms O’'Meara shortddnburse ABC for
wages received while on practicums. This was wesblduring the investigation
meeting with Ms O’Meara conceding the answeyfes

[22] The second issue is whether or not Ms O’'Meara sheeilmburse ABC for
wages she received while attending block study weéds O’Meara argues that the
answer isno given the agreement with Ms Jones (see 10 aboVépat, however,
leaves the revised ROS and the inclusion of thag#and block coursegl1 above)

[23] ABC claims that the phrase was added after a dismudetween Ms O’Meara
and Ms Harris-Scoble during which the two renedetathe terms of the ROS
agreement. Indeed, ABC contends that the inclusfdhis requirement was the only
reason for revising the ROS at that time (30 Sep&in Ms O’Meara denies the
claim. She states she has no recollection of suchgreement and claims that the

phrase was added after she signed the new agreement

[24] In deciding this issue | note answers given by Md&ra when responding

to questions posed by Ms Douglas. Ms O’Meara dtébat she could not recall

agreeing an amended ROS. That falls short of @adand was undermined by her
next answer. She accepted that she had expecteahge in the ROS and thought it
odd it was not there. The evidence indicates only possible change - inclusion of
block course wages. In the circumstances | coecthdt, as alleged, Ms O’Meara
agreed to include a requirement that she repapltek course wages should she not

complete the required service.
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[25] The conclusion Ms O’Meara must repay monies eawlgite attending block
courses and practicums raises the issue of how .mudhs arises as the monies were
originally paid as wages. Obviously Ms O’Meara duat receive the full amount as a

portion went to the Inland Revenue as PAYE.

[26] Ms O’Meara contends that she should only pay theameount and cites
fairness in support of her position. It is, in véew, only fair that she repay the net
amount as that was the amount she received. Wnfaely for Ms O’Meara this is
not about fairness — it is about the applicatiommfagreement she freely entered into

for reasons she saw as advantageous at the time.

[27] The ROS agreement provides for the recompense st @ocurred by ABC

should Ms O’Meara not complete the required penbdervice. That that was the
purpose of the agreement was accepted by Ms O’'M&hem answering questions
posed by Ms Douglas. Wage costs, as incurred b§ Afere gross — not net. The

agreement would therefore appear to require repalyoféhe gross amount.

[28] In any event | must conclude that Ms O’Meara diceree the gross amount.
The obligation to pay tax is that of the recipiamif the payee (see s.BB2(1) of the
Income Tax Act 2007). It was therefore Ms O’Mearao paid the Inland Revenue
(albeit though the offices of ABC who deducted #meount as PAYE) once she had
received the gross amount. Here, and as an dsidé& counsel’s argument about an
IRD ruling on the question of net verses grosss, lin my view, ancillary to the issue
| must decide, as it appears to address the idswhai the responsible taxpayer can

later claim from IRD.

[29] Having considered the issues discussed aboveclumthat it is gross wages

that are to be reimbursed.

[30] The fourth question is whether or not Ms O’Mearatstl reimburse ABC for
the tuition fees. Again this has been resolved essult of Ms O’Meara’s concession
that the answer iges Similarly the fifth issue has also been resolvath ABC

withdrawing its claim in respect to the GST compune

[31] The sixth issue is whether or not the amounts daystiould be reduced as a
result of Ms O’Meara having provided a portion loé required service. As was said
in 27 above, the purpose of the ROS agreementovasmburse ABC’s costs should

Ms O’Meara not complete the required two yearsiserin full. She accepted that to
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be the case and the agreement says costs — notgsést There is absolutely no
evidence that the concept of partial payment (ptorg) was discussed, contemplated
or intended.

[32] In any event | note that both Counsel referred revipus decisions of the
Authority. One of those has now been reviewedhgyEmployment Court. To me
the Court, in a decision which involves a clausentttal to that I am now
considering, resolves the issue (#&C Developmental Learning Centres (NZ) Ltd v
Plasmeyef2011] NZmpC15). The amount is to be repaid i ful

[33] The conclusion that the debt should not be redocea pro-rated basis, means

the issue of when the two year period commenced netbe addressed.

[34] The eighth and final issue is whether or not AB®iriaoperly deducted $344
from Ms O’Meara’s final pay. Clause 23 of her eayphent agreement provides that
she has agreed that any monies owed may be dedumtedny monies owing. Any
monies owingmust include the final pay and the above conchssidearly show that
monies were owing. The agreement allows their digolo

Conclusion and Orders

[35] The conclusions above mean that ABC has establithedit is owed the
amount sought which, after amendment is made focessions made by both parties
during the investigation meeting, is $11,987.67.

[36] Ms O’Meara is therefore ordered to pay ABC Develeptal Learning
Centres (NZ) Limited the sum of $11,987.67 (Eletkausand, nine hundred and
eighty seven dollars and sixty seven cents).

[37] Costs are reserved.

M B Loftus
Member of the Employment Relations Authority



